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l. Introduction

Over the last ten years, federal regulators havegrdzed the abuses of payday lending
and have taken effective steps to prevent banks frartnering with companies that made
these loans. However, in recent years, banks bagen offering these payday loans
themselves directly through bank accounts, withsdimae devastating consequences for
families. Banks have also increasingly engageabumsive overdraft practices; whereas
overdraft began as an occasional courtesy, it nmevates like payday lending, as a high-
cost debt trap. Notably, these overdraft abuses hacome widespread, notwithstanding
guidance by the OCC and other regulators that rezed these problems and advised
banks not to engage in these practices.

The OCC has proposed new guidance for bank paydangland for overdraft practices.
The challenge is how this guidance can actuallygoreform to current abuses. It may,

like the earlier overdraft guidance, provide littleno improvement. At worst, it could
legitimize abusive practices by providing standdhdd do not address the core abuses and
imply they can continue if small protections areledl

In the case of bank payday loans, banks shoulBeparticipating in or offering this
product. Its destructive impact on customers lesntbong documented—that is why
regulators prohibited banks from partnering witlygesy lenders. It defies logic for banks
to be authorized to make these loans themselvesi—Nvhile only a handful of financial
institutions are making payday loans—is the timetiie OCC to end the abuse before it
becomes pervasive.

Payday loans have several key characteristicstbate a high cost debt trap: required
lump sum repayment on the next deposit rather éffandable installments; triple-digit
interest rates and fees that are far above edielllistandards; lending based on an asset
(the bank account) rather than an underwrittentgltd repay; and automatic debit of bank
accounts, even those with exempt funds. Exterestperience with state payday lending
clearly shows that all of these deficiencies measttrrected to prevent the debt trap. That
experience also has demonstrated that cosmeticspos such as cooling off periods or
installment options are ineffective and actuallyremch bad practices.

Overdraft was never intended as a credit produchas devolved to operate like payday
lending. Effective reform must address severalfeayures: transaction order must not be
manipulated to inflate overdraft fees; no fees &thbe charged on debit card and ATM
transactions; fees should be reasonable and propalrto the amount of the underlying
transaction and to the cost to the bank of covahegverdraft; and overdraft fees should
be limited to six fees per year, after which ovafdacts as a longer-term credit product
subject to responsible credit standards.

High-cost loans like payday and overdraft erodeatbeets of bank customers and, rather
than promoting savings, make checking accountsfeirisamany customers. They lead to
uncollected debt, bank account closures, and greatebers of unbanked Americans—all
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outcomes inconsistent with the safety and soundofdasancial institutions. By making
these loans, banks also harm legitimate lender®teat legitimate businesses by putting
themselves first in line for payment of debt aravlag their customers financially worse
off. The reputation risks these products posén&rrtindermine banks’ safety and
soundness.

The proposed guidance articulates several prirgijheluding credit based on ability to
repay and prudent limitations on cost and usag#.fd the proposed guidance to address
existing problems and to not inadvertently entrealohses, it must be revised in
significant ways, as described in these commaniih these revisions and vigorous
enforcement by the OCC, important reform can beéeaell. Without both, the dismal
experience of the previous overdraft guidance belrepeated.

Key recommendations:

The OCC'’s proposal is “predicated on the premisé lankers should provide customers
with products they need, and that bankers shouldisethese products to take advantage
of their customer relationship.”We agree with this statement and urge the OQ€duire
that banks offer only responsible products thatnatestructured in a way that traps many
customers in delt If banks cannot offer customers credit on resipaserms, they

should not extend them unaffordable debt. Moreifipally, our recommendations are as
follows:

* Payday lending:

» The OCC should take immediate supervisory and/fareement action
to stopWells Fargo, U.S. Bank, Guaranty Bank and UrbarsfBank
from making unaffordable, high-cost payday loamke OTS recently
shut down MetaBank’s iAdvance payday program, gitinfair and
deceptive practices (UDAP). We expect that the @ UDAP
concerns related to product features shared byahesimilar payday
loans being made by OCC-supervised banks. The €h0Gld take
similarly strong action immediately, even prioffitgalization of its
proposed guidance.

» In the alternative, the OCC should impose an imatedinoratoriunon
the bank payday product (stopping it at the barflesing it and
prohibiting it at additional banks) while colleagimlata to evaluate the
appropriateness of the product, including the arhand source of

! Department of the Treasury, Office of the Compérodf the Currency, Proposed Guidance on Deposit-
Related Consumer Credit Products, Docket ID OCCEAI12, June 8, 2011, 76 Fed. Reg. 33409, 33410
[hereinafter OCC Proposed Guidance].

2 SeeFDIC Financial Institution Letteréffordable Small Dollar Loan Products, Final Guiitels FIL-50-
2007 [hereinafter FDIC Affordable Small Loan Guidek], (June 19, 2007).
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borrowers’ income, frequency of use and rollovergact on people of
color, impact on overdraft and nonsufficient fufSF) fees, impact
on account closures, and the cost to the instiiudfanaking payday

loans.

» With respect to the guidance itself, the OCC shoetpiire that loans:

>

Overdraft practices:

be repaid in affordable installments, rather thmlump
sums The OCC'’s 2000 payday lending guidance
highlighted concerns about multiple renewals, rgpthmat
“renewals without a reduction in the principal bvada . . .
are an indication that a loan has been made without
reasonable expectation of repayment at matufity &t the
OCC'’s suggestions to address repeat use—installment
options and cooling off periods—have been showthet
state level to be entirely ineffectivéffordable installments
at the outset are essential to avoiding multipleensals.

be reasonably priceavhere cost of credit is expressed as an
interest rate and any fees are reasonable;

be underwritten based on an ability to repay, withweeding
to take out another loan shortly thereaftkrits proposal,
the OCC does not address a central concern abown®s’
ability to repay small-dollar loans: thaeaningfulability-
to-repay means being able to repdthout taking out
another loan shortly thereafter.

not be repaid through automatic setaglinst the customer’s
deposits (and especially when those are exempsjund
consistent with the prohibition on wage garnishreémthe
Credit Practices Rule and with Treasury’s interinalf rule
regarding delivery of Social Security benefits tegaid

debit cards.

» The OCC must explicitly prohibit posting transansdn order from
highest to lowest.

» The OCC should require that banks minimize feesuttin posting order
whenever feasible

¥ OCC Advisory Letter on Payday Lending, AL 2000¢{Nov. 27, 2000) [hereinafter OCC Advisory Letter
on Payday Lending].
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» The OCC should prohibit overdraft fees on debitdGrd ATM
transactionswhich can easily be declined at no cost.

» The OCC should require that overdraft fees be resse and
proportionalto the amount of the underlying transaction anthécost
to the bank of covering the overdraft.

» The OCC should limit overdraft fees to six per yeansistent with the
FDIC's recent recognition that charging more thixroserdraft fees per
year is excessive.

» The OCC should monitor overdraft programs closaky agorously
collect dateto facilitate its enforcement of the guidance.

» Even prior to finalization of this guidance, the OGhould heighten
enforcement of the 2005 Joint Guidameeoverdraft programs. Despite
its weaknesses, including regarding transactiotimmpsrder, that
guidance does call on banks to monitor excessiggtasonsider
limiting overdraft programs to checks, i.e., exaéhgldebit card and
ATM transactions; and to ensure compliance withBEfeal Credit
Opportunity Act.

Affirmative consent should be a baseline requirenfi@many credit product for both new
and existing customers, but it is not an effecter@edy against abusive practices—and
often provides cover for abusess evidenced by continued overdraft abuses iwtie
of opt-in requirements and long-time abuses irpédnaay, credit card, and mortgage
markets, where consent requirements have beerothe n

Finally, the_ OCC should require that banks compiythe letter and the spirit of federal
and state consumer protection lawsich aim to protect customers from many of the
abusive features characteristic of payday and bagt-overdraft loans.

In Part Il of this comment, we provide an overviefithe bank payday loan product and
related issues (Sections A through H), followedlisgussion of our key recommendations
addressing payday loans (Section I.1), followed lyore detailed discussion of the
OCC'’s proposed guidance as it relates to paydays|@@ection 1.2). In Part I, we

provide an analogous discussion of overdraft losredding an overview of the product
and related issues (Sections A-B), followed bylay overdraft recommendations
(Section C.1), followed by a more detailed analg$ithe OCC'’s proposal as it relates to
overdraft (Section C.2). Finally, in Part IV, Wiscuss, and urge the OCC to enforce, the

“ For any brief period during which payday lendinghanks may continue, this limit should apply to
overdraft and payday loans combined.
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various state and federal consumer protection thatsare implicated by both payday and
overdraft practices.

Il. Payday Loans By Banks

A. The OCC Did Not Tolerate National Banks’ Partnershps With Payday
Loan Shops in the Late 1990s.

A decade ago, several national banks were partpevith storefront payday lenders in so-
called rent-a-bank schemes that allowed storefrtontsly on a national bank charter to
evade state small loan laws. The OCC respond&aing guidance addressing concerns
that payday lending “can pose a variety of safaety soundness, compliance, consumer
protection, and other risks to banksThis guidance also referenced the OCC's general
guidance on abusive lending, which identifies tiofving indicators of abusive lending,
all of which are characteristic of payday loans:

» pricing and terms that far exceed the cost of ntaktie loan;

* loan terms designed to make it difficult for borera to reduce indebtedness;

* loans based on the ability to seize collateralaathe ability to make scheduled
payments in light of the borrower’s resources axpkases;

* high fees;

+ loan flipping, i.e., frequent and multiple refinamgs;® and

« balloon payments.

The OCC inspected the four national banks that warthering with storefront payday
lenders and brought enforcement actions in eaaghtoagrminate those partnerships. No
national banks have entered the “rent-a-bank” pajakn sector sincg.

There is no reason that the OCC should allow btmke themselves, to their own
customers, what it would not allow them to do tlgioyartnerships with storefront payday
lenders.

® OCC Advisory Letter on Payday Lending.

® In the mortgage context, an originator sells thedwer an unaffordable loan only to later refinatice
borrower into another unsustainable loan, extrgdies and stripping home equity from the borroiwehe
process. In the context of payday lending, castrisped from the deposits of borrowers who appéd.
The lender extends a series of payday loans tousmer that the customer cannot afford to rep#yowt
being extended a new loan.

" OCC AL 2000-7 on Abusive Lending Practiceee als®CC AL 2002-3 on Predatory and Abusive
Lending Practices.

8 OCC, Annual Report, Fiscal Year 2003, p. Bee alspJean Ann Fox, “Unsafe and Unsound: Payday
Lenders Hide Behind FDIC Bank Charters to Peddleri)s Consumer Federation of America, March 30,
2004 at 17.
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B. Payday Loans by Banks are a Growing Problem, and #tnOCC'’s Guidance
May Facilitate Further Growth.

A few large banks and at least two smaller thafis making payday loans. For customers
with direct deposit of wages or public benefite Hank will advance the pay in
increments for a fee. The bank deposits the loaouat directly into the customer’s
account and then repays itself the loan amouns, thiel fee, directly from the customer’s
next incoming direct deposit. If direct deposits aot sufficient to repay the loan within
35 days, the bank repays itself anyway, even ifépayment overdraws the consumer’s
account, triggering more fees. For more detailtherterms of the produageeAppendix

A.

These loans are structured just like loans frondpgiyshops, where borrowers typically are
stuck in multiple payday loans per year: Usuatiyrowers take out several loans in quick
succession with a new fee each time because timeyptafford to repay the loan in full,
plus the feeand meet ongoing expenses until their next depodibri§ after repaying the
previous loan, they require another IGafhis cycle of debt causes grave consequences
for consumers, discussed further in Section E below

In a replay of the growth in overdraft programss@éed in Section IIl.A below),
consultants now are actively pushing bank paydagdptouting dramatic increases in fee
revenue. A recent industry webinar recommendetidwaks consider issuing high-cost,
triple-digit APR loans? and payday loan software is being marketed to $arith

promises that within two years, revenue from tradpct “will be greater than all ancillary
fee revenue combined’ Bank payday programs are not pushed as a wsytistitutefor
overdraft fees; rather, they promise to be an aufdit way for banks to generate revenue.
One marketing flier promises that offering the paytban product will result in little-to-

? Seeleslie Parrish and Uriah Kinfhantom Demand: Short-term due date generates foeedpeat
payday loans, accounting for 76 percent of totdlwwe Center for Responsible Lending (July 9, 2009)
[hereinafteiPhantom Demardavailable atwww.responsiblelending.org/payday-lending/research
analysis/phantom-demand-final.pdfhis research highlights that among the largprita of payday
borrowers with multiple loans, nearly 90 percenalbhew loans are taken during the same pay pémiod
which the previous loan was repaid.

19 Overdraft Rules, Part II: Interpreting the AmbigisdGuidance, Web Seminar, Banking Technology News,
February 8, 2011.

" Fiserv Relationship Advance program descriptamilable athttp://www.relationshipadvance.consee
alsoFiserv unveils Relationship Advandeull-service solution provides a safer, more cdéaive
alternative to courtesy overdraft prograniress Release (Nov. 18, 2008)ailable at
http://investors.fiserv.com/releasedetail.cfm?Ret¢a=425106Jeff Horwitz,Loan Product Catching On
Has a Couple of Catchedmerican Banker, Oct. 5, 2010.
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no “overdraft revenue cannibalizatiotf.”Indeed, prior research has found that non-bank
payday loans often exacerbate overdraft fées.

Bank payday loans have already caught on with sébanks, which combined hold
approximately 13 percent of total deposits at matidanks and savings institutiofis.

Four of these institutions—Wells Fargo, US Banld amce the dissolution of the OTS,
Guaranty Bank and Urban Trust Bank—are OCC-supsnhiisstitutions> These banks
are making loans in at least eight states withr@stierate or other significant limits on non-
bank payday loan$. At least one of these institutions may soon tied! product out in
additional states that prohibit non-bank high-destling.

Some banks are also offering payday products thrpugpaid cards. MetaBank was
offering a high-cost line of credit (called “iIAdvea’) to customers who had their wages or
public benefits deposited onto a prepaid card. @drk repaid itself automatically when
the next direct deposit to the card was made. N8 shut that product down earlier this
year, finding that bank had engaged in unfair asckgtive practices in connection with
the product.’

Nonetheless, prepaid card payday loans may conéindere on the verge of expanding.
Urban Trust Bank, an OCC-regulated thrift, makeglpa-like loans through prepaid
cards sold by Arizona check cashers, ignoring Aré&zasury caps, and possibly in other
states® Urban Trust also had an account advance produtiteoElastic prepaid card

12 Fiserv Relationship Advance program descriptamilable athttp://www.relationshipadvance.com/

13 SeeCenter for Responsible Lendir@ayday Loans Put Families in the R&ksearch Brief, February
2009 [hereinaftePayday Loans Put Families in the Realailable at
http://www.responsiblelending.org/payday-lendingéa&rch-analysis/payday-puts-families-in-the-red-
final.pdf.

14 Based on total bank and savings institutions siépof $9.4 trillion for 2010, as reported by #RIC's
Statistics on Depository Institutions

15 Seediscussion of the product offered by Wells Faagibttps://www.wellsfargo.com/checking/dd&/S
Bankat http://www.usbank.com/cqgi_w/cfm/personal/produetsd services/checking/caa.¢fand Guaranty
Bankat http://www.guarantybanking.com/easyadvance.as§geealsoterms of Urban Trust Bank’s Insight

Cardat http://www.insightcards.com/images/uploads/11027BB TCS-v3_2%20clean.pdf

8 These states are Arkansas, Arizona, Colorado,ggedviontana, Ohio, Oregon, and Pennsylvania.

" Form 8-K filed by Meta Financial Group, Inc. wittie Securities and Exchange Commission, October 6,
2010,available athttp://www.sec.gov/Archives/edgar/data/907471/AR165910052100/a10-

19319 18k.htm The 8-K reports: “The OTS advised us on Octdb#rat it has determined that the Bank
engaged in unfair or deceptive acts or practicesalation of Section 5 of the Federal Trade Consiois

Act and the OTS Advertising Regulation in connattigth the Bank’s operation of the iAdvance program
and required the Bank to discontinue all iAdvandie® of credit origination activity by October 13010.”

8 The payday loans are hidden in the terms and tiondifor Urban Trust Bank’s Insight Card,
http://www.insightcards.com/images/uploads/1102ZBBUTCS-v3 2%20clean.pdfThey are available
through the Bridge Account on the Insight Silveefaid Card offered by CheckSmart, an Arizona cbéin

10
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offered by Think Finance that was virtually ideatito the iAdvance product. That
product was withdrawn from the market shortly atter OTS shut down iAdvance, but
Think Finance is reportedly looking for anotheiss'®

It appears to be only a matter of time before pgydans spread further. We have been
told that some in the banking industry view thegased OCC guidance as legalizing the
IAdvance product. Moreover, the CEO of the paylday company that distributed the
cards carrying the iAdvance product, when askeentizabout banks’ appetite for
involvement in payday loans, responded that he etiethie guidance “very positively” and
that “once . . . it was issued, we began [the] @ssaf talking to additional financial
institutions about the ability to get involved aaskist them in a micro line of credit
product whether it be laid over a card or DDA actd@°

C. Payday Loans by Banks Are, Indeed, Payday Loans.

Banks making payday loans claim their product feedént from a loan from a payday
storefront, but it is not. By calling their paydiaan product a “direct deposit advance” or
“checking account advance,” banks attempt to dfiéiate it from other payday loaffs.
The OCC has tried to distinguish the product as;\aedpokesperson stated: “It's not a
payday loan. It's available through banks and Hamnakiches. It's something you don’'t get
at a storefront . . . [and] customers . . . doaiéto use it??

But these distinctions are superficial at bestfastobn at worst. Payday loans by banks
have all the hallmark characteristic of those mayglpayday shops:

payday loan-check cashers. Consumers are chaagddrrow) a $3.50 load fee per $25 borrowed in
addition to an APR of 35.9%. The fees are takeframt from the credit extended. So if a borrowents
$100, she would take a loan of $114, the $14 leadrould be immediately repaid from the loan, dred t
$114 loan, plus the interest that has accrued,dvoirepaid automatically upon the next direct dépo
Another variation of the Insight Card payday loapears to operate like an overdraft loan, though wi
different pricing. The prepaid card carries a ‘atige balance” fee of $0.15 for every $1 in negathalance
for overdrawing the card, up to $36 in fees. Thatis equal to $15 per $100 borrowed—typical psyda
loan pricing—or 391% if repaid in two weeks.

19 Sara LeproBanks, Regulators Dubious about Debit-Credit Praduamerican BankefDec. 6, 2010).

% Daniel Feehan, President, Chief Executive Offared Director of Cash America, speaking on the
company’s second quarter 2010 investor call, JO|y2D11.

Z1Seee.g, Chris Serres, “Biggest banks stepping in to pgyarena: The big guns’ entry into payday
lending may finally bring fringe financial produatit of the shadows and into the financial mainsirea
despite howls of protest from consumer groups bedisk of tighter regulation Star-Tribune Sept. 6, 2009
and Lee Davidson, “Do banks overcharg&®seret Morning Newsan. 22, 2007 (citing statements by
spokespersons from one bank offering payday lobasatehow itsproducts differ from payday loans because
customers cannot rollover loans and cooling offquir exist).

#Katherine Reynolds LewisVatchdog Group Raises Alarm Over ‘Payday Loan$/ainstream Banks
Washington Independent, April 5, 2010 (quoting OgpOkesperson Dean DeBuck).

11
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Comparison of Loan Features: Bank Payday Loan vs. dh-bank Payday Loan

Non-bank

Bank Payday Loan Payday Loan

Cost of typical loan 365% APR?® 417% APR*

Due in full upon the Due in full at customer’s

Repayment timing and amount customer’s next deposit | next payday

Bank repays itself
automatically from the | Lender has customer’s
customer’s next deposit,| post-dated check or
whether it is a paycheck| electronic access to the
or public benefits, like | customer’s checking
unemployment or Social| account

Security

Access to checking account
funds for repayment

Underwriting borrower’s

ability to repay loan without
funds provided by an additional
payday loan

None None

As described below, CRL research also shows thdt payday lending has many of the
same problems as non-bank payday loans, includgigdosts and a long-term debt trap.

D. Payday Loans, Whether by Storefronts or by Banks, Bsult in Long-Term
Indebtedness and Extraordinarily High Accumulated Fees.

Payday loans are fundamentally structured in ativaymakes them likely to lead to
repeat loans by those shouldering most of the dagh cost; short-term balloon
repayment; the bank’s repaying itself before dieotdebts or expenses, directly from the
customer’s next deposit; and lack of appropriatgemwriting that assesses the customer’s
ability to repay the loan without taking out anatlean shortly thereafter.

23 Calculated based on the cost banks typically éfrgpayday loans—$10 per $100—and the typicai loa
term CRL’s analysis found, ten days. One bankgd®£7.50 per $100 borrowed.

24 Calculated based on a typical cost of $16 per $dfbwed (Stephens Industry Report, Payday Loan
Industry, June 6, 2011. at 23, Figure 14) and ancompay cycle, two weeks.

12
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Non-bank payday borrowers routinely find themselweable to repay the loan in full and
the feeplus meet their monthly expenses without taking outlagopayday loan. Recent
CRL research found that the typical non-bank payjstayower takes out nine loans per
year; that borrowers take out loans for more ancemwer time as they are driven deeper
into debt; and that nearly half of borrowers (44cpat)—after years of cyclic debt—
ultimately defaul®> Previous CRL research has found that the typiosiower will pay
back $793 in principal, fees, and interest forafiginal $325 borrowe&® Calling these
loans “short-term,” then, is a misnomer; they emggriong-term indebtedness at a very
high cost.

Research has also found that “protections” likéailment options and breaks between
loans, or “cooling off periods,” which have beegi#ated in some states, have been
ineffective at stopping the cycle of debt for naank payday borrowers. Indeed, the
payday industry, which has repeatedly acknowledigatlit relies on loan flipping, or a
cycle of long-term, repeat use, to remain profgé@bhas been willing to endorse these

%5 CRL’s recent analysis of Oklahoma data showedphsgtlay borrowers were loaned greater amounts over
time (i.e., an initial loan of $300 loan increase®466) and more frequently over time (borrowessraged
nine loans in the first year and 12 in the secaozat)y and that eventually, nearly half of borrow@es

percent) defaulted. Uriah King & Leslie Parrigtayday Loans, Inc.: Short on Credit, Long on Datiob

(Mar. 31, 2011) [hereinaftdtayday Loans, Inf.available athttp://www.responsiblelending.org/payday-
lending/research-analysis/payday-loan-inc.ptifie report was based upon 11,000 Oklahoma payday
borrowers who were tracked for 24 months afterrtfiest payday loan.

%5Uriah King, Leslie Parrish and Ozlem Tanfinancial Quicksand: Payday lending sinks borrowiers
debt with $4.2 billion in predatory fees every yaa6, Center for Responsible Lending (Nov. 30,600
available athttp://www.responsiblelending.org/payday-lendieg&arch-analysis/rr012-

Financial _Quicksand-1106.pdf

%" SeeUriah King and Leslie Parrispringing the Debt Trap: Rate caps are only propapday lending
reform Center for Responsible Lending (Dec. 13, 200&j¢mafterSpringing the Debt Trgpavailable at
http://www.responsiblelending.org/payday-lendingéa&rch-analysis/springing-the-debt-trap. pdf

28 payday lending industry representatives have nmenimerous occasions that repeat borrowers are
extremely important to them. Several example<iee inSpringing the Debt Trapt 11-12: “A note about
rollovers. We are convinced the business just dbe&mk without them” (Roth Capital Partners, Fiash
Financial Services, Inc., Company Update, July2D®7); “We saw most of our customers every month—a
majority came in every month” (Rebecca Flippo, ferrpayday lending store manager, Henrico County,
VA); “This industry could not survive if the goalas for the customer to be ‘one and done.” Theivigal

is based on the ability to create the need to meamd the only way to do that is to take the ohaitleaving
away. That is what | did” (Stephen Winslow, fornparlyday lending store manager, Harrisonburg, VA).
Industry researchers and analysts have noted the: séT he financial success of payday lenders dépemn
their ability to convert occasional users into cticdoorrowers” (Michael Stegman and Robert Fai®gyday
Lending: A Business Model that Encourages Chromioc®wing,”

Economic Development Quarterlyol. 17, No. 1 (February 2003); “We find that hifflequency borrowers
account for a disproportionate share of a payday kiore’s loamand profits... the business relies heavily on
maximizing the number of loans made from each 5tf@iannery and Katherine SamolyRayday Lending:
Do the Costs Justify the Pric&DIC Center for Financial Research (June 208%jjlable at
http://www.fdic.gov/bank/analytical/cfr/2005/wp2 0CFRWP_2005-09_Flannery Samolyk.pdf
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“protections

29_because, while they “increase[] recognition argitimacy of this

product,” as one payday lender not€they do not break that cycle of debt. Here, we
provide more information on each of these two thpelicy options:

Installment options Lenders have little incentive to encourage heers to use
installment options and often make them availablg to borrowers who have
already been in debt to the lender for a periotihe¢ and/or in exchange for a
considerable upfront fee, among other eligibilggtrictions® Research has found
that in Florida, Michigan, Oklahoma, and Washingstate, less than two percent
of transactions in each state employed the instaitroption®? Data from
Washington state further show that enactment afstallment option in 2005 had
virtually no impact on the cycle of repeat use:nAal loans per borrower
decreased from 9 to 8.5, and the percentage of loeale to borrowers with five or
more loans per year decreased from 91 percent pe@@nt>

Breaks between loandMany state policymakers have enacted renewa tman
address concerns that ostensibly short-term paygdeng are repeatedly rolled over
into long-term debt. In fact, almost every stdleveing payday lending has some
sort of restriction on the renewal of payday loh&lorida and Oklahoma both
have cooling off periods; in Florida, despite ttpsotection,” 96 percent of repeat
loans are taken out within the same billing cyateQklahoma, that figure is 94
percent®

As discussed further in Section 11.1.2.e, while ksircooling off periods are
typically longer than those in the states, thedledst not, and cannot, address the
fundamental abuses of the product—and indeed ln@veftect of “legitimizing”

the abuses, as the payday lender above recognltexibank payday product still
traps customers in debt, and the cooling off pecimahes only after the account
holder has incurred huge fees. Moreover, the Barokding off periods are even
more porous a “protection” than storefront paydayders’, given the availability

of bank overdraft programs as another short tergh-bost debt product. When
federal regulators told banks they could not engagayday partnerships, they did

%9 See'Best Practices for the Payday Advance Industrygim@hunity Financial Services Association,
available atwww.cfsa.net/industry best practices.html.

%0 Springing the Debt Trapt 12(citing Veritec Solutions LLCThe Florida Deferred Presentment Program
Myths & Facts(September 2002).

31 Springing the Debt Trapt 14.

321d. at 14, Table 8.

%31d. at 15.

34d. at 13.

%d.
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not carve out expansive loopholes that allowed tteeoontinue that engagement;
the OCC should not do so now.

CRL recently began investigating payday loans bkbdo determine how their use
compares with patterns of use for non-bank paydagd®® For the analysis, we used a
database composed of real bank customers’ actaakicty account activity. We found
that:

* Bank payday loans are very expensive, typicallyytag an annual percentage rate
(APR) of 365 percent based on the typical loan teften days" and

» Short-term bank payday loans often lead to a ogtleng-term indebtedness; on
average, bank payday borrowers are in debt fordEys per yeat®

CRL’s analysis of 55 consumers with bank paydapsashowed that many borrowers took
out ten, 20, or even 30 or more bank payday loasyear:

Bank Payday Loans Taken in One Year

Number of Borrowers
(o))
|

] D—F

1-2 3-5 6-10 11-15 16-20 21-25 26-30 31-35 36+
Number of Loans

% For a complete discussion of this reseasefeCenter for Responsible Lending, “Big Bank Paydaws,”
CRL Research Brief, July 2011 [hereinafter “Big B&ayday Loans’]availableat
http://www.responsiblelending.org/payday-lendingéa&rch-analysis/big-bank-payday-loans. peér the
analysis, CRL used checking account data from iamatde sample of U.S. credit card holders, gemeral
representative across geography, household incamdecredit scores, tracked by Lightspeed Research |
Participating account holders provide Lightspeetkas to all of their checking account activity atitg
during their period of participation, including tHeposits, paper checks, electronic bill paymetgbit card
purchases, fees, and miscellaneous charges otsctieali are posted to the account. The analysisded
transaction-level data for 614 checking accountsr @ 12-month period; this was the total numbeshefcking
accounts in the consumer panel held at banks thia found to offer payday loans, based on observing
instances of payday loans in the accounts. Wadiftkhinstances of bank payday loan repaymenthiw®5
of those 614 accounts, and analyzed these forteyam loan frequency, repayments, and other retefeators.

%" This APR is based on a fee of $10 per $100 bordpwhich most banks making payday loans charge.
One bank charges $7.50 per $100 borrowed.

$4Bjg Bank Payday Loans” at. The analysis found that, on average, bank paydaypWers have 16 loans

and, assuming these loans were not concurrentirsfayday debt for 175 days per year. The avelame
duration for all panelists was 10.7 days.
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The table below illustrates the reason for thepeatloans. A borrower earning $35,000 a
year would be hard-pressed to pay back a $200 payday loan and a $20 fee as a
balloon repayment in just one pay period. The b&ould, of course, repay itself, but the
borrower will be left with insufficient funds to rka it to the end of the next pay period
without having to take out another payday loan:

Cost of a Two-week, $200 Bank Payday Loan

Income and Taxes

Income per two-week pay period $1,342.47
Federal, state and local taxes ($11.16)
Social Security tax (at 4.2% rate) (556.38)
Income after tax $1,274.93
Payday loan payment due on $200 loan® ($220.00)
Paycheck remaining after paying back payday loan $1,054.93

Household Expenditures per two-week pay period

Food $181.69
Housing $498.09
Utilities $126.15
Transportation $242.07
Healthcare $102.95
Total essential expenditures $1,150.95
Money from paycheck remaining (deficit) ($96.02)

Source: 2009 Consumer Expenditure Survey, houdstearning $30,000-$39,999. This
example is of a borrower earning $35,000 per yadrexcludes other costs such as
childcare and clothing.

The bank’s direct access to the customer’s checkmegunt exacerbates this debt trap,
jeopardizing income needed for necessities andrantig laws protecting Social
Security, disability income, unemployment compeiosatand other exempt funds.
Borrowers have no choice about the amount or tiroirthe repayment; they lack the
ability to prioritize rent or their children’s sh®er their parents’ medicine above
repayment of this debt to the bank.

%9 Based on banks’ typical cost of $10 per $100.

40 A significant number of payday borrowers are publenefits recipients, and CRL's recent researahdo
that nearly one-quarter of all bank payday loandwers are Social Security recipientSeéSection E for
further discussion.) It is likely that many barkypay borrowers also receive public benefits throug
unemployment compensation, disability income, TerapoAssistance to Needy Families, and other
sources. That proportion will only increase widwnrules eliminating paper checks for federal bigmef
payments and requiring direct deposit or use aokagid card.
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An insider at one national bank offering paydaykhas admitted, “Many [borrowers]
fall into a recurring cycle of taking advances &y pff the previous advance takée.”

E. Payday Loans, Made by Storefronts or by Banks, Ca@sSerious Financial
Harm.

Research has shown that payday lending often leaaksgative financial outcomes for
borrowers; these include difficulty paying otheltdidifficulty staying in their home or
apartment, trouble obtaining health care, increas&df credit card default, loss of
checking accounts, and bankrupf@y.

More vulnerable consumers are more likely to benear by payday loans. Payday loan
shops have been shown to target people of colonWduating their store®. In addition,
CRL’s recent research report on bank payday lenfingd that nearly one-quarter of all
bank payday borrowers are Social Security recipiesho are 2.6 times as likely to have
used a bank payday loan as bank customers as a¥##h®h average, the bank seized 33
percent of the recipient’s next Social Securityathi repay the loafr.

41 David Lazarus120% rate for Wells’ AdvanceSan Francisco Chronicle, Oct. 6, 2004.

2 Seethe following studies for discussions of these tiggaconsequences of payday lending: Paige Marta
Skiba and Jeremy Tobacmdg Payday Loans Cause Bankruptdy@nderbilt University and the
University of Pennsylvania (October 10, 2008)ailable atwww.law.vanderbilt.edu/faculty/faculty-
personal-sites/paige-skiba/publication/downloadkafx2221 Sumit Agarwal, Paige Skiba, and Jeremy
TobacmanPayday Loans and Credit Cards: New Liquidity an@édt Scoring Puzzles?ederal Reserve of
Chicago, Vanderbilt University, and the UniversifyPennsylvania (January 13, 200&gilable at
http://bpp.wharton.upenn.edu/tobacman/papers/gai§dennis Campbell, Asis Martinez Jerez, and Peter
Tufano,Bouncing Out of the Banking System: An Empiricallysis of Involuntary Bank Account Closures
Harvard Business School (June 6, 20@8pilable at
http://papers.ssrn.com/sol3/papers.cfm?abstract 385873 Brian T. Melzer,The Real Costs of Credit
Access: Evidence from the Payday Lending Matletversity of Chicago Business School (Novembigr 1
2007),available at

http://insight.kellogg.northwestern.edu/index.phelliga/article/the_real costs_of credit accessl Bart

J. Wilson, David W. Findlay, James W. Meehan,Gharissa P. Wellford, and Karl Schurter, “An
Experimental Analysis of the Demand for Payday [s§gApril 1, 2008 ),available at
http://papers.ssrn.com/sol3/papers.cfm?abstract Oigi3796

“3n California, payday lenders are 2.4 times manecentrated in communities of color, even after
controlling for income and a variety of other fasto State surveys have found that African Amescan
comprise a far larger percentage of the paydayla@r population than they do the population as alevh
Wei Li, Leslie Parrish, Keith Ernst and Delvin DaMPredatory Profiling The Role of Race and Ethniaity
the Location of Payday Lenders in Californ@enter for Responsible Lending (March 26, 2089gilable
at http://www.responsiblelending.org/california/ca-gay/research-analysis/predatory-profiling-pdf

44 «Bjg Bank Payday Loans” at 7. With respect togmuion of all borrowers who are Social Security
recipients, the 95 percent confidence intervalipércent to 36 percent. The difference in likediti to take
a bank payday loan for Social Security recipierdas wtatistically significant at the p<5 percentlev

45|d. The 95 percent confidence interval is 26 perted0 percent.
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Loans from payday shops have been found to incitbasedds that households will
repeatedly overdraft and eventually lose their kmeraccount$® There is no reason to
believe that payday lending by banks would not hheesame effect. Bank payday loans
enable banks to collect additional fees from coressnwho are already struggling with
overdrawn accounts, as evidenced by the case efutlg Social Security recipient below,
who, over two months, paid $162 in payday loan fdes $57 in overdraft fees.

Moreover, if funds are not directly deposited iatborrower’s account from which the
bank payday loan can be repaid within 35 daysirtsteution pays itself back
automatically by pulling funds from the borrowebank account. If this withdrawal
overdraws the customer’s account, all subsequehtvawals posted to the account (like
checks, automatic bill payments, or debit carddaations) may incur an overdraft or non-
sufficient-funds fee until the next deposit is made

The following real-life examples illustrate the macaused by bank payday loans:

a. Mr. A (as reported in CRL’s recent report, Big Bank Payday
Loans*):

The following graph maps two months of checkingoart activity of Mr. A, a bank
customer in CRL’s database whose primary sour@ecoime is Social Security. The line
on the graph represents the borrower’s accounhbalalt goes up when the customer
receives a direct deposit, other deposit, or a @ajaan or overdraft loan. It goes down
when checks, bill payments, debit card transactionsther withdrawals are posted to the
account, or when the bank collects the payday |¢aftsr a direct deposit is received) or
overdraft loans (when any deposit is received)tapdassociated fees.

This graph demonstrates that payday loans and @feldans only briefly increase the
customer’s account balance. A few days later, wherprincipal and fees are collected in
one lump sum, the customer’s account balance dezseramatically, which causes the
borrower to take out another high-cost loan. Ateénd of the two-month period—having
been in payday debt, overdraft debt, or both, #o6t of 61 days and having paid $219 in
fees to borrow less than $650—the borrower is algdiinvith a negative balance, in an
immediate crisis, in need of another loan.

“®In North Carolina, payday borrowers paid over $ian in NSF fees to payday lenders in additiorthie
fees assessed by their banks in the last yeargtegtice was legal. 2000 Annual Report of thetNor
Carolina Commissioner of Banks.” Moreover, a Haghvstudy found an increase in the number of payday
lending locations in a particular county is asstedawith an 11 percent increase of involuntary bacdount
closures, even after accounting for county pertagpcome, poverty rate, educational attainmerd,ahost
of other variables. Dennis Campbell, Asis Martiderez, and Peter Tufano (Harvard Business School).
Bouncing Out of the Banking System: An Empiricalygis of Involuntary Bankccount Closureslune 6,
2008,available athttp://papers.ssrn.com/sol3/papers.cfm?abstraci 386873 See alsdPayday Loans Put
Families in the Red.”

47«Bjg Bank Payday Loanst 10.
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Bank Payday on a Fixed Income

$1,000

$800 A
$600

$400

Bank Balance

Hsr*****\,‘i

$200 L
$0

- ;

S = Social Secutity Check Received

-$200 L

P

$400 =

L = Bank Payday Loan Received P = Bank Payday Loan Payment June.‘ju|y 2010

1: Bank payday loan takes balance up to $500.

2: Borrower receives June Social Security Check, and bank uses
deposit to pay off first bank payday loan. Panelist then takes out
second bank payday loan, reaching his highest balance for the
two-month period.

3: Several large bills and payments put our panelist on the verge
of overdraft, and the payback for the payday loan is about to come
due!

4: July’s Social Security Check and a new bank payday loan
bring our panelist out of an overdraft, which costs him $57 in
fees.

5. More bills and the payday loan payback take him right back
into overdraft.

6: Small bills and payday loan fees and paybacks offset small
deposits, transfers, and bank payday loans, and our panelist
begins August in the red.

b. Mr. B (as reported in NCLC’s Report, Runaway

Bandwagorf®):

Mr. B, a Social Security recipient using Wells Fasgpayday loan program, found himself
paying exorbitant interest rates and locked indecgf debt that aggravated rather than
alleviated financial distress. A review of 39 congése monthly statements showed that
Mr. B had taken out 24 payday loans of $500, avegagpproximately eight days each,
with the shortest running just two days and theést 21 days. The finance charges for
these short-term loans totaled $1,200, and thigctfe APRs ranged from 182 percent to
1,825 percent. Ironically, even though bank payldaps are marketed as a way of
avoiding overdraft fees, Mr. B still ended up pay®676 in overdraft penalties on top of

the $1,200 in loan fees.

“8 Leah Plunkett and Margot Saunddksnaway Bandwagon: How the Government’s Push ii@ch
Deposit of Social Security Exposes Seniors to Roggdank Loanst 21, National Consumer Law Center
(July 2010) available athttp://www.nclc.org/images/pdf/pr-reports/runawasandwagon.pdf Actual

account activity of Mr. B is also available at Appées A-C of that report.
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c. Mr. C (as described by a legal services attornéy):

“More than a year ago, Mr. C obtained a $500 adeamchis Social Security check. Since
that time, each month Wells Fargo withdraws theOH60m his account as well as a $50
fee. Since Mr. C has no other money, he thendgstta new advance each month. This
‘payday’ type loan continues, except Wells Fargs todéd Mr. C that they now have a
maximum number of times per year that this candreedand he can only do this for
another two months. Mr. C has attempted to obtain from W][ells] F[argo] so that he
can pay money back over longer period. W[ells] g¢htold him that his credit is poor and
that he needs someone to co-sign the loan. MrsGidane to do this. Mr. C [is]
considering bankruptcy.”

F. Payday Loans by Banks Circumvent State Laws Prohilting High-Cost
Loans.

In most states in which payday lenders operatg, dhe allowed to charge triple-digit rates
because of special exemptions from the state’#titvadl interest rate caps, which apply to
consumer finance loans and other small-loan predueayday loans are banned or
significantly restricted in 18 states and the Distof Columbia, as several states have re-
instituted interest rate caps in recent years,odners never allowed these loans to be part
of their small loan marketplac&Other states limit fees or require longer loamtethat
restrict payday loans.

Despite these restrictions, at least two natioaakb are currently offering triple-digit,
short-term balloon-payment payday loans in at leggtt of the 18 states with interest rate
or other significant limits on payday loatfsBanks argue that they can ignore state laws
under national bank preemption standards, whicmperational banks to override state
law in some circumstances.

Bank payday loans also undermine restrictions arbaonk payday lenders. Payday
lenders sell prepaid cards, issued by banks, wiidyday loan feature. Cash America was
selling NetSpend prepaid cards issued by MetaBattkagcess to the iAdvance payday
loan before the OTS shut them down. After Arizen@ayday loan authorization law

9 This story was described by a legal servicesmipto the National Consumer Law Center; emaililen f
with NCLC.

*Y High-cost single-payment payday loans are notaizéd by law in the following states/jurisdictions
Arkansas, Arizona, Colorado, Connecticut, the Ristf Columbia, Georgia, Maine, Maryland,
Massachusetts, Montana, New Jersey, New Hamp$ere,York, North Carolina, Ohio, Oregon,
Pennsylvania, Vermont, and West Virginia. Althougterest rate caps vary by state, most are about 36
percent APR. In a few instances, payday lendéssngtt to circumvent state protections by structythreir
loans to operate under other loan laws not intefficiedery short-term, single payment loans.

*1 These states are Arkansas, Arizona, Colorado,ggedviontana, Ohio, Oregon, and Pennsylvania.
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expired, reinstituting the usury cap, CheckSmart@hio payday lender with stores in
Arizona) started selling prepaid cards issued dyadrTrust Bank with a payday loan
feature.

G. Payday Loans by Banks Undermine Federal Law AimedtaProtecting
Military Service Members.

In 2006, Congress passed a law to protect actierdambers of the military and their
families from predatory lending. The “Talent/Nelsdilitary Lending Act” (Talent-
Nelson) banned loans that were secured by borrowsleesks, other methods of access to
the account, or the title to vehicles; and cappéerest rates, including fees and insurance
premiums, at 36 percent for loans defined as “caveredit” by the Department of
Defense. The protection grew from concern by tepddtment of Defense and base
commanders that troops were incurring high leveélsgh-cost payday loan debt that was
threatening security clearances and military rezstitf The President of Navy-Marine
Corps Relief Society testified before Congress ‘tftfiis problem with... payday lending
is the Q;,OSt serious single financial problem thathave encountered in [one] hundred
years.

The 36 percent rate cap applies to bank as welbabank payday loans. But banks
structure their loans in a way that attempts talevéie definition of “covered credit”
under the Military Lending Act. The definition Gfovered credit” applies to “closed-end”
credit loans (that is, having a fixed date of repagit)>* Banks call their payday loans
“open-end” instead, even though the loan is inddgchately due 35 days later (if the
customer’s deposits made sooner than 35 daysdagerot sufficient to repay the loan).

Both large national banks making payday loans pegating on military bases. We
confirmed with representatives of those banksvastk that these loans are available to
service members.

®2 SeeReport on Predatory Lending Practices Directed ambers of the Armed Forces and Their
DependentsDepartment of Defense (August 9, 20GB)ilable at
www.defense.gov/pubs/pdfs/Report to Congress fidal.

*3Testimony of Admiral Charles Abbot, US (Ret.), Rdest of Navy-Marine Corps Relief Society, Before
U.S. Senate Banking Committee, September 2006.

%432 CFR 232.3(b).

%5 Wells Fargo operates on the following bases: Berining (GA), Fort Gordon (GA), Joint Base McGuire
Dix-Lakehurst (NJ), Holloman AFB (NM), Kirtland AFBNM), Minot AFB (ND), Fort Jackson (SC), Shaw
AFB (SC), Fort Bliss (TX), and Hill AFB (UT) and 8. Bank operates at Malmstrom AFB (Montana).
Association of Military Banks of America, Bank Iitations Located on Military Installations, Noventbe
2010. Regions, a Fed-member bank, operates aE®ea Arsenal (AL) and Scott Air Force Base (ILg.
Fifth-Third, also FRB-supervised, does not havenbihas on bases, but it does advertise “Military kagy’

on its website; this page does not mention its pgydan product, but it also does not indicate that
product is not available to service membeBgehttps://www.53.com; under “Checking Accounts” tab,
“Military Banking Benefits” is a selection.
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H. Payday Loans by Banks Run Counter to Trends in Pult Sentiment and
the Law.

Public sentiment and state law are moving decigiaghinst payday loan shops. In three
recent ballot initiatives in Montana, Arizona anti@ voters resoundingly rejected
payday lending, despite payday industry campaigssrg tens of millions of dollarg. In
addition to the results at the ballot box, polls@veral states and nationally consistently
show overwhelming support for a 36 percent anratal imit on payday loans, rather than
the 400 percent which they typically charde.

In addition, since 2007, seven states and theiEtistif Columbia have enacted or enforced
meaningful reform to address payday lendirgwhile no state without payday lending
has authorized it since 2005.

Federal law, too, has moved against payday lendiggnoted earlier, in 2006, Congress
enacted Talent-Nelson, which limited loans madactove-duty military personnel and
their families to 36 percent annual percentage rate2005, the FDIC imposed the
guidelines described above limiting the lengthimiet banks should allow borrowers to be
in payday loan deb And in 2010, the National Credit Union Administoe (NCUA)
opted to permit short-term, small-dollar loans atightly higher cost (no more than 28

*5|n Montana in 2010, 72 percent of voters said pdswering rates from 400 percent to 36 percent ARR
all small dollar loans. In Arizona in 2008, vot@mnsevery county in the state rejected 400 percages in
favor of restoring the state’s existing 36 perc®RAR on unsecured loans. In Ohio, in 2008, 70 perck
voters said yes to affirm the legislatively enac8percent rate cap for payday loans.

*"In lowa, Virginia and Kentucky, where recent statipolls have been conducted to measure support fo

a limit to the amount of interest payday lenders claarge, both Republican and Democratic voters hav

responded overwhelmingly: 69-73 percent of votersadch of these states favor a 36 percent APR $ap.

Ronnie Ellis,Payday Lenders Targeted for Interest Rafd®e Richmond Register (Feb. 8, 201dMailable

at http://richmondreqister.com/localnews/x2072624839{fRay-lenders-targeted-for-interest-ratése also

Poll Reveals strong bi-partisan support for paytyding reform lowapolitcs.com (Jan. 26, 2011),

available athttp://www.iowapolitics.com/index.iml?Article=224@3Janelle Lilley,Virginia Payday

Lending Bill Dies in Senate, Survives in HQUa#HSV.com (Jan.18, 20113vailable at

http://www.whsv.com/home/headlines/Virginia Paydagnding_Bill Dies in_Senate Survives_in_House
114169549.html

*8 The seven states are Arkansas, Arizona, Coloidely, Hampshire, Ohio, Oregon, and Montana.

9 FDIC Financial Institution Letters, Guidelines fayday Lending, FIL 14-2005, February 208&ailable
at http://www.fdic.gov/news/news/financial/2005/fil138.htm|
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percent APR) only three times in a six-month peffod\nd recently, Treasury prohibited
payday loan features on prepaid cards onto to wieidtral benefits are deposit¥d.

[. The OCC’s Proposed Guidance Would Undermine Its Priciples and Risks
Legitimizing Current Practices.

The OCC'’s concerns about payday lending, as natéd guidance, include:

» failure to monitor accounts for excessive costsusape;

» failure to evaluate “appropriately” the customaatslity to repay;

» requiring full repayment out of a single deposithich reduces funds available to
customers for daily living expenses, which can eamgerdrafts”;

» steering customers who rely on direct depositsublip benefits payments as their
principal source of income into this proddgt.

We share these concerns; indeed, they are at #nedie@ur key recommendations. To
address these concerns, the OCC lays out prindipdésnclude prudent limitations on
cost and usage and ability to repay and managét,&fevhich we wholly support.

At the same time, the OCC intends its guidanceawige a “high degree of flexibility” for
banks and expects banks as well as examiners tsoaged judgment and common sense”
in applying these principles to applicable produdtaportantly, several aspects of the
proposed application of the principles could adyualgitimize core problems that the
OCC identifies by suggesting that with minor cham@usive practices can continue.
The most immediate and analogous precedent fogthéance is the 2005 Joint Best
Practices for overdraft prograrfiswhich, as discussed in Section IIl.A below, eféett
virtually no change in the marketplace but the filshing of abuses. We are deeply
concerned that without incorporating our recomménda below, months and years from
now, this proposed guidance will have had muchstme result.

% Even these more expensive loans are limited fpe28ent APR. NCUA, Short-Term, Small Amount
Loans, Final Rule, Sept. 201&yailable at
http://www.ncua.gov/Genlinfo/BoardandAction/DraftBdActions/2010/Sep/ltem3b09-16-10.pdf

131 CFR 212.1, effective as of May 1, 2011.
2 0CC Proposed Guidance, 76 Fed. Reg. 33412.

®31d. at 33410. The principles also include disclosifreosts, terms, and alternative products; compéan
with the law, including the prohibition against ainffand deceptive practices; affirmative requeshef
product; not promoting routine use; eligibility teniia; attention to reputation risks and unduearele on
revenue from a particular product; monitoring esbes use; and monitoring third-party vendors, &ll o
which we support.

%4 Department of the Treasury-Office of the Compawobf the Currency, Federal Reserve System, Federal
Deposit Insurance Corporation, National Credit Wnkgiministration, Joint Guidance on Overdraft
Protection Programs, 70 Fed. Reg. 9127 (Feb. Bp)Jbereinafter 2005 Joint Guidance on Overdraft
Programs].
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1. Key recommendations addressing payday lending by b&s.
Our primary recommendations addressing bank payelaging are as follows:

» The OCC should take immediate supervisory and/ofoecement action to
stopbanks from making unaffordable, high-cost paydayains.

The OCC has clear authority to stop its banks femigaging in payday lending; it did so a
decade ago when it stopped “rent-a-bank” partnpsstiat evaded state laws. Since then,
through regulations and a series of interpretitets, the OCC has expanded the scope of
federal preemption, leaving states little contnediothe loans that national banks make to
their own resident® The OCC's role in preventing states from addrestie product
themselves should only further compel it to addthedssue directly.

The OTS recently shut down MetaBank’s iAdvance pgyprogram, citing unfair and
deceptive practices (UDAP). We expect that the @ UBDAP concerns related to product
features shared by the very similar payday loansgo@ade by OCC-supervised banks.
The OCC should take similarly strong action immealig even prior to finalization of its
proposed guidance. Banks should not be in thenbssiof making payday loans.

» In the alternative, the OCC should impose an immaigi moratoriumon the
bank payday product (stopping it at the banks offey it and prohibiting it at
additional banks)while collecting data to evaluate the appropriassra the
product.

The host of concerns the OCC has expressed absytrtdduct in its proposal provide
justification for stronger action than the applioatof principles the OCC has illustrated.
CRL’s recent research regarding the long-term, Hoigst indebtedness the product causes
provides further justification for stronger actioti.the OCC does not prohibit the product
immediately, it should impose a moratorium on thedpct at the banks currently offering
it while it collects data and evaluates the appatpness of the product in light of the
OCC'’s own principles. Data collected should inéulde following:

o the bank’s costs related to making payday loans;

o average number of loans, and the range, per bornosveyear;

o average number of days, and the range of daysgbeata borrower’s
loans;

o average loan term and the range;

0 average loan amount and the range;

o number and dollar amount of loans repaid and feeklpy public
benefits recipients, including by the type of bésakceived;

5 National Consumer Law Centepst of Credit: Regulation, Preemption and IndygtbusesSec. 3.4
(4th Ed. 2009).
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0 average monthly wage, and income range, of paydapWwers;
0 number and percent of borrowers whose direct depusime is not
sufficient to repay the loan, and of those,
0 number and percent whose accounts enter
overdraft status when the bank repays itself;
o amount of subsequent overdraft fees those
borrowers pay
o amount payday borrowers pay in overdraft fees diyera
o number and percent of borrowers whose accountsi@sed or frozen
due to unpaid payday loans;
0 number and percent of borrowers placed in the Ipagknent plan, and
their experience once in the plan;
o demographic characteristics of borrowers, with yateward fair
lending concerns;
o other small dollar loan products, including oveftiogptions, offered by
the bank and the demographics of those borrowers.

With respect to this guidance as written, in ortterit to address the concerns the OCC
has expressed:

» The OCC should require that loans:

a. be repaid in_affordable installmentss installment options
and cooling off periods will not curb repeat use;

b. be_reasonably pricedvhere cost of credit is expressed as
an interest rate and any fees are reasonable;

c. be underwritten based on an ability to repay withou
needing to take out another loan shortly thereafter

d. not be repaid through automatic setadigainst the
customer’s deposits (and especially when thoseextempt
funds), consistent with the prohibition on wage
garnishments in the Credit Practices Rule.
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2. Discussion of proposed guidance addressing paydaahs.

a. Affordable installments

To further its principle that customers have thiditglio manage and repay credit, the
OCC recommends, among other provisions addrest&dtlaat advances should be
“permitted” to be repaid in installments over aipérof longer than one month (“when
program terms allow for substantial advances, igdb the regular deposit amount?).
As noted above in our discussion of the debt trelydmalloon repayments deal a
devastating blow to customers with limited meadsfortunately, “permitting”
installment plans will not stop balloon repaymesdris from remaining the norm.

One national bank already permits installment repay plans, but only after a customer
has been in payday debt for three consecutiverséateperiods and owes $300 or more on
the loan, not including the fees. And the customast call the bank to enter a payment
plan, whereas typical, balloon-repayment drawslsadone via the internet. One state-
chartered bank offering payday loans “permits” ggpant plans but only for an additional
fee of $50, which must be paid at the time the isamade. In both of these cases, despite
“permitting” a repayment plan, the default loarusture into which customers are steered
is the balloon repayment due in full upon the cogtds next direct deposit.

As explained earlier, the same is true at payday Ehops. The payday lending industry is
quick to endorse repayment plans as a “protecfionborrowers, but borrower use of
installment plans is extremely rare—in the onewo-percent rang®’ As with banks,
payday storefronts often make them available amlydrrowers who have already been in
debt to the lender for a considerable period oétand/or in exchange for a considerable
upfront fee, among other eligibility restrictioffs Even if there were no eligibility
restrictions, lenders have little incentive to emmege these plans.

Thus, installment options are a gimmick; worse yétere they carry fees or eligibility
requirements, they are a hoax.

Recommendatianlt is absolutely essential that the OCC requinat loans be structured
to be repaid in affordable installments.

® OCC Proposed Guidance, 76 Fed. Reg. at 33413.
%7 Springing the Debt Trapt 14, Table 8.

®8 SeeSpringing the Debt TraplIn the vast majority of states that ban renewalefinancing of existing
payday loans, the borrower, lacking the funds tih lbepay the loan and meet other obligations, simpl
repays one loan and immediately takes out anoffikis is often called a “back-to-back” transactiand the
effect it has on the borrower’s finances is idaatto a renewal. Take-up rates for installmenhglgpically
hover in the 1 to 2 percent range.
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The FDIC’s small-loan guidelines recommend a tefmtdeast 90 day¥* another

approach could be to offer a guideline that attleas month should be permitted for every
$100 outstanding’ Requiring installment payments alone would resuti imore
reasonable number of loans made each year and wreudnt a large final payment that
necessitates repeat loans.

b. Reasonable cost.

We agree with the OCC'’s principle advising prudenitations on cost. However, the
OCC'’s only reference to cost in its discussionafdgay lending is its suggestion that
banks disclose that payday loans “can be cosilis effectively condones current
pricing and will not send the message that the slostild be dramatically reduced.

Moreover, to disclose that the product “can belgbs not accurate. CRL'’s research
finds that payday loans by banks average 365 peAfeR. Even if the loan were
outstanding for the entire billing cycle (the avggderm is actually 10 days), the cost
would be 120 percent APR. The prodisatostly, and this cost is a critical component of
what leads to repeat use.

RecommendatianThe OCC should require that the cost of credit Xigressed primarily
as an annual interest rate and endorse the APRaljuiel of 36 percent adopted in the
FDIC’s small dollar loan guidelines. As explainedlow, if the OCC does not require
reasonably priced products, banks will more easigde even strong provisions
prohibiting balloon repayments; in that case, the©should include a strong provision
prohibiting subterfuge efforts.

Interest-based pricing ensures that cost is prapattto the amount of credit and time
over which it is extended. Fee-based pricing @hydeads to misleading and very high
costs. Annual interest rate disclosures are alfioat to a customer’s ability to compare
the cost of credit producfs. Banks should not be able to skirt them, or emigkas flat
fee while hiding the APR in the fine print, by @adj a loan product with a maximum 35-
day term “open-end” credit.

There are also fair lending concerns to using @stebased pricing for one group of
consumers and fee-based pricing, a characterisgpicedatory lending, for others.

% EDIC Affordable Small Loan Guidelines.

0 SeeNational Consumer Law Center, “Stopping the Payidzan Trap: Alternatives That Work, Ones That
Don't.” at 15 (June 2010gvailable at
http://www.nclc.org/images/pdf/high_cost small_|sgrayday loans/report-stopping-payday-trap.pdf

" SeeCenter for Responsible Lending, “APR Matters ogd2g Loans: Interest rate disclosures allow
apple-to-apple comparisons, protect free marketpatition,” June 200%vailable at
http://www.responsiblelending.org/payday-lendingéarch-analysis/apr-matters.pdf.
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Further, although the OCC may not be in a positoset an interest rate cap, it can use its
guidance to encourage banks to offer credit ardéfole rates. Any fees should be
reasonable and reflect the cost to the institusiomaking the loan. The FRB'’s definition
of “application fee” should be a guideline for tiype of fees that are appropriafe.

Finally, addressing the cost of the product is misgkbecause addressing the balloon
repayment—while also essential—without addresso®j will not prevent banks from
offering extremely high-cost installment loans te#éctively function just like a series of
payday loans flipped multiple times. This subtgdeffort is growing more common in
states without usury caps where payday lendempttt® evade payday loan laws by
structuring their product as an installment I&arThe OCC should at a minimum make
clear that it will use enforcement action to stapterfuge efforts aimed at evading anti-
balloon repayment provisions.

c. Ability to repay without taking out additional logn

The OCC notes concern about “[flailure to evaluhtecustomer’s ability to repay the
credit line appropriately, taking into account thuestomer’s recurring deposits and other
relevant information™ We strongly support an ability-to-repay principldowever, we
are concerned that the OCC has not framed itdyabikrepay principle in a meaningful
way, that certain passages in the guidance cowdrarine the ability-to-repay principle,
and that its specific recommendations regardinlityabd repay do not compensate for the
irresponsiblestructureof the loan.

212 C.F.R Part 226, Supp. |, Section 226.4—Finditarge, 4(c) Charges excluded from the finance
charge. Paragraph 4(c)(1). Note that one OCCrsigeel institution, Guaranty Bank, appears to charg
solely an “application fee” for its payday loan gust and no other fee, interest rate or other fieasharge.
It is questionable whether the fee meets the RégunlZ definition of “application fee” or the disisures are
in compliance with TILA. Unless the bank has nedit losses, cost of funds, customer service exgseIs
other ongoing costs, the application fee is cogefar more than the expenses permitted under Régula
and therefore is not a bona fide application fee.

3 In 2005, lllinois enacted the Payday Loan Reforat, Aroviding a number of restrictions on paydagnis,
but it did not cap rates for small loans. Paydaders began making 120 day or longer “installmbrahs
that were structured as payday loans “flipped” ipléttimes (instead of typical two-week loan). Adeates
observed rates in excess of 1000 percent APR. Halther, Woodstock Institut®eyond Payday Loans:
The Segmentation of the Consumer Installment Lwalignois, Presentation to Consumer Federation of
America, December 3, 2008.

In 2007, New Mexico enacted several changés ®mall Loan Act, including establishing a datsand
banning rollovers, but still allowing 400 percer?R on payday loans. Lenders began making 35-day or
longer “installment” loans that fall outside of tA807 law. Advocates observed rates in exce$9@d
percent APR. Nathalie Martin, “1,000% Interest—@Myhile Supplies Last: A Study Of Payday Loan
Practices And Solutioris 52 Arizona Law Review63 (2010),available at
http://www.arizonalawreview.org/pdf/52-3/52arizIE68. pdf

" OCC Proposed Guidance, 76 Fed. Reg. at 33412.
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I.  Appropriate framing of “ability to repay

The OCC does not address a central concern abiity-edprepay in the context of small
dollar loans: thameaningfulability-to-repay means that the customer has biiéyato
repay the loamvithout taking out another loan shortly thereaftés discussed above, the
very structure of this product (high cost, shortrtdalloon repayment) makes many
customers’ ability to do that unlikely.

Further, the OCC advises banks to assess the ceissoability to repay based on
information about the customer’s “continued emplewtor other recurrent source(s) of
income from which the direct deposit is derived atfter relevant information’” without
explaining what other information would be relevalife do not suggest that banks should
require a detailed and documented loan applicdtioavery small dollar loan. However,
banks that hold customers’ deposits already poststaged information about a
consumer’s transaction history, which includesrtegpenses and average balance, and
they should evaluate these metrics to determinékdkhood that a consumer has residual
income available to repay a loan, without taking another loan shortly thereafter.

Moreover, the OCC's proposed guidance would undeents ability-to-repay principle by
providing the following example of when credit skibno longer be extended: “when a
customer’s direct deposits stoff."Both national banks making payday loans already
require that customers have direct deposits inrdodqualify for credit; this example
establishes a low bar for determining ability tpag and condones the status quo.

We are also concerned by the OCC'’s reference tetaecurrent source(s) of income”
without further discussion about the inappropriatenof seizing exempt benefits to repay
debt. We discuss this concern further in subsedtigarding setoff.

ii. Limits that will not ensure meaningful ability tepay.
(a) Limits on repayment amount.

The proposed guidance tells banks to recognizeriéieel for a portion of deposited funds
to remain available to the customer for daily exges{’ and advises that banks establish a
limit on the amount or percentage of any deposit thay be used for repayment. We
support the aim of this recommendation, but wecareerned it will not result in
meaningful changes.

% 1d.
" OCC Proposed Guidance, 76 Fed. Reg. at 33413.

71d. at 33412.
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CRL’s research finds that banks take an averadd plercent of the borrower’s next
deposit to repay a bank payday Id&rThis is not a surprising figure, since banks Veitid
up to the lesser of $500 or one-half of the bormswaonthly direct deposit income.

It seems that banks could “comply” with the OCC’'spgibsal by acknowledging they take
44 percent of the customer’s next deposit, leaBBigercent available to the customer for
“daily expenses.” But research has shown thaimegd6 percent available is not
sufficient; it results in an average of 16 loand @i5 days of indebtedness each year.

(b) Limits on repayments that overdraw the
account.

The OCC further advises that banks should not geepayments that would overdraw the
account’”’ While we support the aim of this provision, we aoncerned that the OCC
appears to condone repayments that take the acsowhtse to zero that they lead to
overdrafts even within the same day. The OCC agvignks to disclose that repayment
“may” take priority over other payments and “coutd%ult in overdraft8® Therefore,

while the OCC notes the repayment of the loanfitsdeuld not overdraw the account, it
would continue to permit overdraft fees to be ckdrgn any subsequent payments, even
those made the same day, and even if the overdvafikl not have occurrdalit forthe
repayment of the payday loan. This result is iststent with the recommendation that
funds should remain available for the customeri/@daxpenses and inconsistent with the
spirit of this recommendation that repayment nardvaw the account.

(c) Limits on loan amount.

The OCC advises banks to limit the “amount or petage of any deposihat may be
advanced” (emphasis addéd)We agree that small-dollar loan amounts shoulkhhieed.
However, we are concerned that the OCC'’s guidanes dot suggest concerns with the
status quo and that certain language would underthis recommendation. Moreover,
even lower levels of debt will not typically be nameable if they are due in full upon the
customer’s next deposit.

The OCC'’s own description of the product states ddaances already are “typically . . .
limited to the amount, or a portion of the amowrfithe anticipated deposit® Currently,
banks limit the percentage of a customer’s mordigct deposit incom#hat may be

8 “Big Bank Payday Loansét 6.

9 OCC Proposed Guidance, 76 Fed. Reg. at 33413.
%0d. at 33412.

®1d. at 33413.

821d. at 33412.
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advanced (to one-half or $500, whichever is lem%), as a result, for customers who are
paid twice monthly, the advance may equal 100 pemthe upcoming deposi.

But the proposed guidance suggests that high kapesrhaps even current limits—are
acceptable, noting "wheprogram terms allow for substantial advancestiwedo the
regular deposit amount,” installment payments sthdel permitted?

Moreover, the emphasis solely on incoming funds ¢ha be offset to pay the loan
neglects to assess whether the consumer can &ffoegay the loan without taking out
another loan.

Recommendations

The OCC should—

» address the fundamental loan structure (requireraible installment
payments and reasonable cost) to make it dram&ticabre likely that
customers will be able to repay the loan;

» frame its ability-to-repay recommendation in terofishe customer’s ability
to repay the loan without taking out another lo&ioily thereafterthis
should include an evaluation of more than inconumnej

* make clear that banks should presume that custodern®t have the
ability to repay a “substantial” advance relative their regular deposit
amount in a short-term, balloon repayment withcaxihg to take out
another loan shortly thereafter;

d. No automatic setoff against a customer’s depositd,
particularly from exempt benefits.

In Part IV, we discuss in more detail the legaliessinvolved with banks’ practice of
repaying themselves directly from customers’ degosThese include federal and state
protections of wages and exempt benefits from gament, as well as a provision in the
Electronic Fund Transfer Act (EFTA) that prohibitsnditioning credit on automatic
repayment.

The OCC'’s proposed guidance advises that depoginads “should be permitted to be
repaid by direct deposit or by separate paymeatiance of the date a deposit would be
debited without any additional fe&>” We agree that consumers should not be charged a

8 SeeAppendix A.
8 OCC Proposed Guidance, 76 Fed. Reg. at 33413.

81d.

31



CRL, CFA, NCLC — Comments on OCC Proposed Deposiiuht Guidance — August 8, 2011

fee for electing a payment method other than auticreéectronic payment. However, as
described below, we are concerned that the propmsiddnce does not address charging
refundablefees, as one bank currently does, or requirebiduaks allow customers to repay
by other methods even if the payment is not reckinedvance. As a result, the OCC’s
guidance would facilitate, rather than addresssievs of laws meant to protect
customers’ deposits from seizure.

Currently, one national bank offers a “payment kajltroption that carries a $100
refundable fee, refunded after the customer hasideéwo loans using this meth8d.This
option still requires the customer to repay thenlomafull 25 days after the last statement
date, regardless of when the loan was made. 3$mstia meaningful option, as making
the fee “refundable” makes no immediate differefocea cash-strapped consumer. This is
merely a nominal “option,” likely designed to alldtne bank to assert that it is not
conditioningcredit on automatic repaymetit.

The proposed guidance also indicates that conswsherdd be able to make a repayment
“in advance of the date a deposit would be debited” It suggests that the originally
scheduled debit should indeed go through if repaynsenot received in advance, again
seeming to condone conditioning credit on autonrapayment. A consumer who elects a
different method of payment should be able to haérmethod exclusively and not be
required to make payments ahead of the due dateedver, the “in advance” language
could be read to condone the typically extremetystepayment terms, suggesting that
customers must repay even sooner to avoid autowhait of their accounts.

Customers receiving public benefits are at risk@fhtened harm from automatic setoff,
but we are concerned that the OCC'’s guidance alsdanes seizing public benefits to
repay payday loan debt. The OCC notes concernt &fsjieering customers who rely on
direct deposits of federal benefits payments as phcipal source of income to deposit
advance product$¥ We agree with this concern (not only regardirdgfal benefits, but
also state disability, unemployment, or other exieloemefits), but the problem is not
steering alone; it is the structure of the prodindiuding automatic account seizure.
Moreover, the OCC’s advisement that banks evalaatgstomer’s ability to repay by
reviewing “employment or other recurrent sourcefipcome,® with no discussion of
concern for public benefits, appears to inadvelyertndone automatic repayment from
these funds.SeeSection IV.B. for further discussion.

8 SeeAppendix A.

8" The Federal Reserve Board’'s commentary on Regul&ipermits an institution to offer a reduced ainu
percentage rate or other cost-related incentitleeitonsumer agrees to preauthorized electronit fun
transfers, as long as the creditor also gives ¢insumer the option of other types of payment progra
Official Staff Interpretations of Reg. E, 12 C.FMR. 205, Supp. |, 8 205.10(e)-1).

8 OCC Proposed Guidance, 76 Fed. Reg. at 33412.

8 4.
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Recommendations

The OCC should:

* advise banks that they are expected to complythathetter and the spirit
of the EFTA ban on mandatory electronic repaymenali types of loans
(see Section IV.D. for further discussion);

* indicate that no additional fee may be requireddtirer payment methods,
whether or not it is refundable;

» direct banks to the FRB’s Regulation E commentawaking clear that
consumers only truly have the option of other tygfggayment methods if a
discount for electronic payment is modest, notsgd as to effectively
preclude other options.

e. Cooling off periods will not stop the cycle of debt

To support its principle of prudent limitations nsage, the OCC recommends that banks
require “cooling off” periods after a certain numioé back-to-back loans and a limit on
the number of months advances can be outstan@iogling off periods are not substitutes
for structural reform, will not achieve limited @ggg and in fact legitimize the basic
abusive structure by condoning repeat loans forespemiod of time. Indeed, they are a
recognition that the products are used repetitiaslgeveral-months-long loans and not as
loans designed to be affordable and repayablesingle pay cycle.

The OCC'’s 2000 payday lending guidance highliglugacerns about multiple renewals,
noting that “renewals without a reduction in thepipal balance . . . are an indication that
a loan has been made without a reasonable exmectdtiepayment at maturity™
Frequent, nearly back-to-back transactions aréutheional equivalent of multiple
renewals, and cooling off periods legitimize them.

Banks making payday loans already have coolingalities in place. These policies are
entirely ineffective in addressing the debt-traguis of payday lending: They allow those
banks’ customers to remain in payday debt for elewenths of the year and accumulate
hundreds of dollars of fees before the coolingpeffiod begins:

% OCC Advisory Letter on Payday Lending.
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Long-term indebtedness permitted with cooling off priods:

Bank Days Back-to-back Approx. Approx.
indebtedness fees maximum maximum
permitted permitted number of share of year
prior to end | prior to end days indebted
of cooling off | of cooling off indebted
period period (c) annually
National Bank 1 (a) 300 days $600 330 days 92eme: raf
the year
National Bank 2 (b) 270 days $900 330 days 92grerof
the year

(a) National Bank 1's customers can borrow forssiright months up to the maximum credit limit
before the credit limit is reduced by $100 for eaghsequent month of use. Once the credit line is a
zero for one month (which would be month 11), thire cycle can begin again in month 12. This
chart assumes that the borrower reachestiremuncredit limit each of the first six months in deift;
not, the cooling off period would not be triggeat the customer could stay in debt all 12 months o
the year.

(b) National Bank 2's customers incur a three-mamihling off period after taking out a loan in nine
consecutive months. But the customer could bofarveight months, take one month off, and borrow
the remaining three months.

(c) This column assumes the customer remains infdebonsecutive months so that cooling off period
is triggered as early as possible (beginning &teronths for Bank 1; after 9 months for Bank 2) and
that the customer takes out one loan every two sveBlank 1 charges $7.50 per $100 borrowed; Bank
2 charges $10 per 100 borrowed.

As discussed eatrlier, cooling off periods applieabl payday storefronts at the state level
have also been shown to be ineffective at stopihiagycle of debt, as the large majority
of loans are still taken out within a few days af/img repaid the previous ofe.

Moreover, cooling off periods themselves pose demgBPepending on how they are
structured, a cooling off period can require constgo go “cold turkey,” leaving them
high and dry with a huge income gap during theiogadff month. The income gap
during the cooling off period is a sign that thardtself was unaffordable and predatory.

Similarly, the proposed guidance recommends thatamit the number of months
consumers are in debt. But it does not acknowl¢dagebanks already do this, and that
those limits are too high. With current limits—arwbling off periods—customers are in
high-cost debt an average of 175 days per yeacamdbe in this debt for 330 days per
year.

%1 Springing the Debt Trapt 13.
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Recommendatiarilo ensure limits on usage, rather than recommeiadi rap off or
otherwise condone back-to-back loans, the OCC nagsiire that loans be repaid in
affordable installments and carry reasonable cost.

II. High-Cost Overdraft Programs.

A. Regulatory Inaction Allowed Overdraft Programs to Morph from an Ad-
Hoc Courtesy into Routine, Extremely High-Cost Cred.

The most dramatic growth in expensive short-termdileg by mainstream banks has been
in high-fee overdraft loans, which today cost Amaris billions of dollars a ye&t.
Overdrafts frequently are triggered by small debid transactions, which could easily be
declined at no cost when the account lacks suffidiends®® Most institutions offer far
lower cost alternatives, but too many institutiaggressively steer customers to their
highest cost overdraft coveraffe(For CFA'’s recent survey of overdraft programghat

ten largest OCC-supervised bangseAppendix B.)

Automated high-cost overdraft programs were noagbwidespread. What began as an
ad-hoc occasional courtesy that banks and credinamprovided to their customers grew
to a $10.3 billion “service” in 2004 and to a $28illion one in 2008° This growth was
spurred in the late 1990s and early 2000s by hewrketing of automated overdraft
programs by consultants promising dramatic feesimses to bankS. Some consultants

92 Seel eslie ParrishDverdraft Explosion: Bank fees for overdrafts irase 35% in two year§,enter for
Responsible Lending (Oct. 6, 2009) [hereina@eerdraft Explosioh available at
http://www.responsiblelending.org/overdraft-loapskarch-analysis/crl-overdraft-explosion.pdf

%3 Eric Halperin, Lisa James, and Peter Sniitebit Card Danger: Banks offer little warning afev

choices as customers pay a high price for debitl @rerdrafts Center for Responsible Lending, at 25 (Jan.
25, 2007) [hereinafteDebit Card Dangel; available athttp://www.responsiblelending.org/overdraft-
loans/research-analysis/Debit-Card-Danger-repdtt.pd

% Center for Responsible Lending Research BBafks Collect Opt-Ins Through Misleading Markefing
April 2011 [Banks Collect Opt-Ins Through Misleading Marketirayailable at
http://www.responsiblelending.org/overdraft-loamdigy-legislation/regulators/banks-misleading-
marketing.html Center for Responsible Lending Research Briefrig Target, Mislead Consumers As
Overdraft Deadline Nears,” Aug. 5, 20H¥ailable athttp://www.responsiblelending.org/overdraft-
loans/research-analysis/Banks-Target-And-Misleadgdmers-As-Overdraft-Dateline-Nears.pdf

% Overdraft Explosiorat 5.

%Seee.g, Impact Financial Services’ website,
https://impactfinancial.com/portal/AboutlFS/From§identsDesk/tabid/66/Default.asfusited July 7, 2008
and Aug. 3, 2011) (“Virtually all of our clients Yaincreased the NSF fee income from 50-150% oetjor
Moebs $ervices, Inc.’s website, http://www.moebsidefault.aspx?tabid=10@isited July 9, 2008 and
Aug. 3, 2011) (“overall fee income is increasedbB9 percent”).
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even offered the software at no risk, simply chagdianks a percentage of the increased
fee revenue generatéd.

This growth was also spurred by federal bankinglliegrs, including the OCC, whose
inaction, or lack of meaningful action, allowed od@ft abuses to persist and to grow.

The OCC first recognized several overdraft prastae problematic as early as 2001, when
a bank that the OCC supervised asked it for a “oontétter,” or explicit approval, for the
high-cost overdraft program it wanted to implemeRather than providing this approval,
the OCC articulated a number of compliance concaoesit the program, noting “the
complete lack of consumer safeguards,” includirgglitk of limits on the numbers of fees
charged per month, the similarities between ovéréras and other “high interest rate
credit,” and the lack of efforts by banks to idgntustomers with excessive overdrafts

and meet those customers’ needs in a more economaya®

Despite its articulation of these concerns, the @&lIed to act on overdraft practices until
2005, when it issued guidance jointly with othegulators®® Rather than explicitly
prohibit or even effectively discourage the tronglpractices it had identified in 2001, the
OCC issued recommendations that financial instihgiengage in “best practices.” These
included limiting overdraft coverage to checks aldre., excluding debit card and other
transaction types); establishing daily limits oafemonitoring excessive usage; and
obtaining affirmative consent to overdraft cover&ije

The guidance also cautioned banks against potempiakions under the Equal Credit
Opportunity Act (ECOA). OCC noted that “steeringargeting consumers . . . for
[higher cost] overdraft protection programs whifeeong other consumers overdraft lines

’Seee.g, Impact Financial Services’ website,
https://impactfinancial.com/portal/Whatis|OP/HowHregramWorks/tabid/65/Default.aspxsited July 7,
2008 and Aug. 3, 2011) (“Since we don't chargeropifor implementation costs and our fee is a paeage

of the increased NSF income you earn from the seyyiou have no financial risk!”).For an early
discussion about the growing problem of overdredisiseeConsumer Federation of America and National
Consumer Law Center, “Bounce Protection: How Bahksh Rubber into Gold by Enticing Consumers To
Write Bad Checks,” filed as Appendix to Commentshi® Federal Reserve Board’s Proposed Revisions to
Official Staff Commentary to Regulation Z Truthliending regarding Open End Credit and HOEPA
Triggers and Solicitation for Comments on Bounceat&stion Products, Docket No. R-1136, January 27,
2003,available athttp://consumerfed.org/elements/www.consumerfedfile/bounceappendix012803.pdf

% OCC Interpretive Letter # 914 (August 3, 20GMailable atwww.occ.treas.gov/interp/sep01/int914.pdf
The OCC raised compliance issues with respectedthth in Lending Act, the Truth in Savings Adtet
Electronic Fund Transfer Act, ECOA, and Regulatidfextensions of credit to bank insiders).

% 0CC, Federal Reserve Board, FDIC, and Nationadli€ténion Administration, Joint Guidance on
Overdraft Protection Programs, 70 Fed. Reg. 912B.(E4, 2005) [hereinafter Joint Guidance on Odtdr
Programs].

10014, at 9132
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of credit or other more favorable credit products will raise concerns under the
ECOA.™® These concerns remain true today.

With the exception of an isolated enforcement actigainst a small bank five years
later 1% there has been no evidence that the OCC has edfthis guidance. The agency’s
Consumer Compliance Handbook used by its examingheir evaluation of banks makes
no mention of these best practices; in fact, itsttemention overdraft programs at Hif.

The guidance was widely ignored. Banks almost nsvaght affirmative consent to
overdraft coverage (and rarely even made any tagbpt out known to consumers), before
required by Regulation E changes, and large ndtlmargks seemed to completely ignore
the guidance, adopting none of the best practisexilabove. Instead, overdraft abuses
continued to flourish.

In November 2009, the Federal Reserve Board toekitst regulatory action that
promised to have any downward impact at all on dnadt lending, requiring that
institutions obtain customers’ “opt-in” before cheurg overdraft fees on debit card
purchases and ATM transactiof{8. This rulemaking helped spread awareness abose the
fees. But the rule merely established a baseliogegtion for debit card and ATM
overdraft loans that virtually every other credibguct already enjoys: consent. Consent
requirements for credit cards and mortgages havermemoved the need for substantive
protections in those areas.

The Board'’s rule failed to address the fundamesubktantive problems with the overdraft
product, including the manipulation of processimgen to increase costs, a common
practice among large bankS:the size and frequency of overdraft fees on dedits, or

on any type of transaction; and aggressive maretina steering of high-volume
overdrafters into high-cost programs.

Recognizing the need for further action on ovetdahtises, the FDIC finalized guidance
in November 2010 urging banks to curb excessivedvaé fees—identifying more than

1011d, at 9131

192 0ccC Consent Order in the Matter of Woodforest dtal Bank, The Woodlands, TX, AA-EC-10-93,
#2010-202, October 6, 2010, http://www.occ.treagmews-issuances/news-releases/2010/nr-occ-2010-
122a.pdf OCC took action after the OTS cited the fedtmft section of that bank for egregious overdraft
practices at WalMart stores.

103 Seehttp://www.occ.treas.gov/handbook/compliance .htm

10412 CFR 205.17(b).
195 A recent report by Pew found that all of the mést banks paid transactions highest to lowest or

reserved the “right” to through their disclosurdhe Pew Health Groupiidden Risks: The Case for Safe
and Transparent Checking Accoumril 2011. See als®ppendix B.
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six fees in a 12-month period as “excessive’—aflohtebanks to stop posting
transactions in order from highest to lowest.

The Board’s overdraft opt-in rule did trigger afsim the marketplace. The largest issuer
of debit cards, Bank of America, stopped chargielgidcard point-of-sale overdraft fees
altogether, joining Citi, which never has. HSBG Imaw stopped charging overdraft fees
on debit card point-of-sale and ATM transactio@szerall, overdraft fees have decreased,
one early study shows that bank service fee revdaoeased by $1.6 billion in the six
months following implementation of the opt-in rdf8. Moreover, the study found that
account balances increased during this time, defipit decrease in service charges (which,
the study notes, generally change proportionallgcmount balances), demonstrating that
the reduction in fees was due not to lower accbatdnces, but to practices that were
better for banks’ customet¥’

But too many banks, large and small, aggressivelsketed overdraft “opt-in,” targeting
the customers who generate the most fees andrsgeébem to the highest-cost credit the
bank offerst®® The result has been that bank customers (whwtesl earlier, paid $23.7
billion in overdraft fees in 2008) are still losifey too much of their incomes or public
benefits to abusive overdraft fees.

Moreover, banks that have taken the high roadfiénuare left vulnerable to pressure from
investors to backslide as they attempt to compétebanks that haven’t. And community
banks covered by the FDIC’s guidance also must Ipyagifferent rules than the large
national banks and thrifts supervised by the OCC.

B. Overdraft Programs Cause Serious Financial Harm andrive Customers
Out of the Banking System.

Like payday loans, high-cost overdraft loans anecstired in a way likely to lead to repeat
loans by those shouldering most of the cost: dieont balloon repayment; high cost; lack
of appropriate underwriting that assesses the mests ability to repay the loan without
taking out another loan shortly thereafter; andit@ek’s repaying itself before all other
debts or expenses, directly from the customer’s degosit.

198 Market Rates InsighReg E Lowered Account Service Fees by $1.6 Bilione Enactmenfune 21,

2011,available athttp://www.marketratesinsight.com/Blog/post/20BIA1/Reg-E-lowered-account-
service-fees-by-2416-billion-since-enactment.aspx

1971d. The study showed that in the third quarter of®Gight after the opt-in rule went into effect)draces
of transaction accounts increased by 0.7 percenservice fees decreased by 11.8 percent. Ifothth
quarter, transaction account balances increas&ddoyercent while service fees decreased by 7&per In
the first quarter of 2011, balances increased By8rcent while service fees remained unchanged.

198 Center for Responsible Lending Research Briefpi#&aCollect Opt-Ins Through Misleading Marketing,”
April 2011, available athttp://www.responsiblelending.org/overdraft-lograicy-
legislation/regulators/banks-misleading-marketitglh
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Customers struggling financially are unlikely toddde to both repay the loans and the
associated high fees in one lump samad continue to meet ongoing expenses; as a result,
they must borrow again before the end of the pajecyOver time, the fees strip away at
their cash assets, leaving them only financiallyseoff than when the lending began.

The FDIC’s recent overdraft guidance acknowleddped tepeat overdraft fees can result
in “[s]erious financial harm” for “customers withlaw or fixed income.**® Some
customers pay at least as much as $1,600 annoaileirdraft fees!® the large majority
of fees are paid by those who are overdrawn reglgad@d who are least able to recover

from them?**!

The FDIC study also found that consumers livingpimer-income areas bear the brunt of
these fee$™? Seniors, young adults, military families, and tiiemployed are also hit
particularly hard*® Older Americans aged 55 and over paid $6.2 biliiooverdraft fees
in 2008'“—$2.5 billion for debit card/ATM transactions aldffe—and those heavily

19 EDIC Supervisory Guidance for Overdraft Protectrograms and Consumer Protection, FIL-81-2010
(Nov. 24, 2010) [hereinafter FDIC 2010 GuidanceQwerdraft Programs].

1O Ep|C Study of Bank Overdraft Programs (Nov. 2088)v. Note that this study included only FDIC-
supervised banks, whose average overdraft fede dinte were $274. at v), compared to the average $34
fee that consumers overall paid at that tiekiit Card Dangesat 8). This $34 average is influenced
heavily by the fees charged at the largest bankese/fees have averaged $34-$35 for several ydars.
result, the FDIC’s study may understate the amthaitmany bank customers pay annually in overdea.

M1 Research from the FDIC, consistent with CRL’s aesle, has found that account holders who overdrew
their accounts five or more times per year paigp&&ent of all overdraft fees. FDIC Study of Bank
Overdraft Programs at iv. Two CRL surveys, conddéh 2006 and 2008, found that 71 percent of cadtrd
fees were shouldered by only 16 percent of respusdeho overdrafted, and those account-holders were
more likely to be lower income, non-white, singled renters when compared to the general population
Respondents reporting the most overdraft incidesi® those earning below $50,000. Leslie Parrish,
“Consumers Want Informed Choice on Overdraft FeesBanking Options,” CRL Research Brief (Apr. 16,
2008),available athttp://www.responsiblelending.org/pdfs/final-caaavsurvey-4-16-08.pdf

H21d. at v.

13 For further discussioseeComments of the Center for Responsible Lendingdar8 of Governors of the
Federal Reserve System on Proposed Rule to Amegul&®®n E—Overdraft Practices (Mar. 30, 2009),
Part 11.B.1(b), pp.10-123vailable athttp://www.responsiblelending.org/overdraft-loansigy-
legislation/regulators/comments-requlation-e _ovefielpractices.pdf

14| eslie Parrish and Peter Smihredded Security: Overdraft practices drain fieem older Americans
Center for Responsible Lending (June 18, 20@®&jlable athttp://www.responsiblelending.org/overdraft-
loans/research-analysis/shredded-security.fdlfe figures in this report have been updatdtiéntext above
to reflect the increase in total overdraft feeglgmi all Americans from $17.5 billion in 2006 to32 billion
in 2008. Overdraft Explosion

15> shredded SecurityThe report found that debit card POS and ATMgeations account for 37.4 percent
and 2.5 percent, respectively (p.7), which, whdoutated as a percentage of $6.2 billion, togetigral
$2.5 billion.
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dependent on Social Security paid $1.4 bilt6h Multiple surveys also have found that
communities of color bear a disproportionate slétegh-cost overdraft loans’

Overdraft fees are the leading cause of involunivaryk account closures, driving many
vulnerable consumers from the banking system, tepgidi greater numbers of unbanked
householdd*® Former FDIC Chair Sheila Bair has noted thatéfigat use of fee-based
overdraft protection doesn’t make sense for anyohe.

Real Life Example Demonstrating Harm:

In CRL’s report on the impact of overdraft feesabdtler Americans, we graphed two
months of actual checking account activity of oaegqdist, whom we call Mary, from our
databasé?® Mary is entirely dependent on Social Securitytfer income. We also
graphed what her activity would have been with aerdraft line of credit. We later added
a third scenario to the graph: no fee-based cgeeahall, reflected below:

1% 1d. at 6, Table 1. “Heavily dependent” was definedemspients who depended on Social Security for at
least 50 percent of their total income.

MCFA’s 2004 survey found that 45 percent of Afridamericans had experienced overdrafts, compared
with only 28 percent of consumers overall. In 2806 2008, CRL found that only 16 percent of peoyie
overdraft pay 71 percent of all overdraft fees, tube individuals are more likely than the general
population to be lower income and non-white. CEAducted another survey in July 2009, finding that
African Americans were twice as likely as consunmsmsrall to have experienced overdrafts.

18 Overdraft fees are a significant reason that iddials who had bank accounts at one time are rgefon
banked. The FDIC’s National Survey of Unbanked &nderbanked Households, FDIC (December 2009)
found that one-third of previously banked housetald longer had an account because they felt thtenas
too high, including minimum balance requirementerdraft fees, and other service charges. A suirvey
the Detroit area found that among those surveyead fatmerly had a bank account, 70 percent chose to
close the account themselves, citing moving, wagyabout bouncing checks, and excessive fees ias the
reasons for closing the account. The remainingnésty banked, 30 percent, reported that their hoged
their account; the primary reason was bounced chacll overdrafts. Michael S. Barr, University of
Michigan Law SchoolfFinancial Services, Savings and Borrowing Among-Lamd Moderate-Income
Households: Evidence from the Detroit Area Houseahancial Services Survéiarch 30, 2008) See
also Dennis Campbell, Asis Martinez Jerez, and PetéariayBouncing Out of the Banking System: An
Empirical Analysis of Involuntary Bank Account Qloss Harvard Business School (June 6, 2008) (noting
that virtually all involuntary bank account clossirevhen the financial institution closes a consusner
account, occur because the customer overdrew tioeiatan excessive number of times).

119 sandra Block, “Banks changing how they handle dnedts; New rule requires them to get permission
from customers before they charge a f&SA TodayJune 25, 2010).

120 CRL analyzed 18 months of bank account transasitivom January 2005 to June 2006, from participant
in Lightspeed Research’s Ultimate Consumer PaRet.further discussion of our database and
methodologyseeEric Halperin & Peter SmitfQut of Balance: Consumers pay $17.5 billion peryadees
for abusive overdraft loangenter for Responsible Lending at 13-14, (July2lD7),available at
http://www.responsiblelending.org/overdraft-loapskarch-analysis/out-of-balance-report-7-10-fimkl. p
[hereinafterOut of Balancg
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Mary's Balance: A Real-life Case Study
$1,000

$300 -

$600 -

$400 -

$200 -

$0

/i

-$200 +

— Fee-based coverage
January-February 2006 — - - Line of credit

— No coverage

During January and February of 2006, Mary overdnewaccount several times and was
charged $448 in overdraft fees. At the end of &aby, she had $18.48 in her account.
She was trapped in a destructive cycle, using tiledf her monthly income to repay
costly overdraft fees.

With an overdraft line of credit at 18 percent otlee same period, Mary would have paid
about $1 in total charges for her overdrafts insted $448 in overdraft fees. Even if
Mary had had no overdraft coverage at, ahe would have been better off than she was
with fee-based overdraft. Five of her transactiooimling $242, would have been
denied—two point-of-sale transactions and threetedaic transactions. She would have
been charged no fee for the two point-of-sale tiatigns. She may or may not have been
charged an NSF fee for each of the three deni@trefec transactions. She also may have
been charged late fees if any of the electronitsations were bills. Assuming,
conservatively, that she was charged an NSF fea dauig fee for each of the three
transactions, the chart illustrates ttedter reflecting payment of the $242 in denied
transactions, her ending balance still would haaentb247—far higher than it was with
fee-based overdraft coverage.

Mary’s situation illustrates a problem common amtmgrepeat overdrafters who pay the
vast majority of the fees: Overdraft fees begeteraverdraft feesUltimately, fee-based
overdraft coverage prevents account holders fromghable to meet obligations they
otherwise would have been able to mdetving them worse off than no overdraft
coverage at all.

41



CRL, CFA, NCLC — Comments on OCC Proposed Deposiiuht Guidance — August 8, 2011

C. The OCC'’s Proposed Overdraft Guidance Would Undernmme Its
Principles and Would Not Significantly Curb Abusive Practices.

In the context of deposit-related credit produ@segally, the OCC notes that it has found
that “a small percentage, but not an insignificamnber” of banks are providing credit
products without proper attention to risks, and tfifn some cases, these program
weaknesses are strikingly apparert."Although this may be true in the context of bank
payday, where still relatively few banks are offigrithe product, in the overdraft context,
abuses are far more widespread. The OCC citdsltbe/ing concerns; we agree with all
of them, and as supported by our discussion abioddog the survey of overdraft practices
at Appendix B, we believe that all of these abussescommon throughout the industry:

* payment processing “intended to” maximize overdrafid related fees;

* ‘“heightened” safety and soundness risks stemmurg frverdraft programs with
their expansion to debit cards;

» imposition of fees that “cumulatively exceed a ous¢r's overdraft credit limit”;

» failure to monitor usage;

» failure to assess a customer’s ability to managerepay credit;

» failure to monitor promotional practices for “potetly misleading statements”;
and

« undue reliance on overdraft fee incotfie.

Again, our recommendations aim to increase thditiked that the OCC'’s guidance will
successfully address these concerns.

1. Key recommendations addressing high-cost overdrafirograms.

The following are our key recommendations on oedtdfurther discussion of which
follows in subsection 2.

» The OCC must explicitly prohibit posting transactis in order from highest
to lowest. The FDIC recently made clear that high-to-lowtpasis
inappropriate; the OCC should do the same.

» In addition, the OCC should require that banks mmize fees through
posting orderwhen feasible.The OCC should establish a specific posting
order that serves as a safe harbor and that etkplicovides, at a minimum,
that credits be posted before debits; that che®ks$], and recurring debit card
transactions be posted in order from lowest to ésghand that no transactions
be posted in order from highest to lowest.

121 ocC Proposed Guidance, 76 Fed. Reg. 33410.

12219, at 33411.
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» The OCC should prohibit overdraft fees on debit daand ATM transactions
which can easily be declined at no cost. Citiblaag never charged such fees,
and HSBC has stopped charging them. Bank of Amgetihe largest debit card
issuer, stopped overdraft fees at the point-ofisateyear. The OCC must
level the playing field, or banks that have takemligher road are susceptible
to backsliding as they attempt to compete with sahkt haven't. Ending
overdraft fees on debit cards would go a long veayard ending excessive
numbers of overdraft fees.

» The OCC should require that overdraft fees be reaable and proportional
to the amount of the underlying transaction and tlwest to the bank
consistent with the FDIC’s overdraft guidance amés governing penalty fees
on credit cards. Permitting penalty fees to beraestrained profit center only
encourages banks to push their customers into makistakes.

» The OCC should limit overdraft fees to six per yeewnsistent with the
FDIC'’s recent recognition that more than six ovaftdfees per year is
excessive.After that point, overdraft is acting as an exorhittly priced credit
product that is not appropriate for anyone, and anyerdrafts covered should
be done so on traditional terms (i.e., line of ciedr transfers from other
accounts) The FDIC recently recognized that more than sis feer year is
excessive; the OCC should do the same and redpaiteuby overdrafts that are
covered after six fees are charged be coveredadititmal terms (i.e., line of
credit or transfers from other accounts). For langf period during which
payday lending by banks continues, this limit sdapply to overdraft and
payday loans combined.

» The OCC should monitor overdraft programs closelydarigorously collect
data to facilitate its enforcement of the guidance.

» Even prior to finalization of this guidance, the QCshould heighten
enforcement of the 2005 Joint Guidan@ overdraft programs. Despite its
weaknesses, including regarding transaction postidgr, that guidance does
call on banks to monitor excessive use; to condiating overdraft programs
to checks, i.e., excluding debit card and ATM teant®ns; and to ensure
compliance with the Equal Credit Opportunity Act.

2. Discussion of proposed guidance addressing overdtgirograms.

a. Posting order: no high-to-low; minimize fees wthieasible.

With respect to limiting cost and usage, the OCdsas that transaction processing not be
“solely designed or generally operated to maxinazerdraft fee income” and provides the
following examples of methods it deems acceptalilethe order received, by check or
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serial number sequence, or in random ord&r.We are encouraged that the OCC has
raised this issue and has not named “highest tedvamong appropriate posting orders,
but we are concerned that by not being more exg@lmut what is and is not appropriate,
the OCC'’s guidance would allow banks to continumtoease fees through posting order.

First, advising that posting order should not baély” designed to maximize fees leaves
room for a bank to assert that it has other motisash as “protecting” consumers who
want their large rent or mortgage checks paid.fifdtis argument is disingenuous in an
age of automated overdraft programs because bdteksamver all overdrafts regardless of
the order in which they are posted, but the OCCdefsnded it, including currently on its
consumer help websité? It is not difficult to imagine, then, that banksuld continue to
post high-to-low, assert this justification, andhsmler themselves in compliance with the
guidance.

Further, elsewhere in the guidance, the OCC’s aduviisclosure related to transaction
posting risks could undermine ending high-to-lovetory. The OCC recommends “[c]lear
disclosure about the order of processing transastind the fact that the order can affect
the total amount of overdraft fees incurred by ¢hstomer'*? This is the disclosure

many banks have used for years to protect thenséiom backlash against manipulative,
high-to-low posting orders. While not untrue ie ttontext of chronological posting order
(since lowest to highest would result in fewer je&se recommended disclosure should be
accompanied by clear instruction to stop postiagdactions in order from highest to
lowest.

Manipulation of transaction ordering has long ba@oncern for regulatoré® The OCC
and other regulators raised the issue in the 206 Guidance on Overdraft Programs but
only recommended that banks inform customers thasaction ordering may increase

123 Id

124 5ee0CC’s website, Help With My Bankt http://www.helpwithmybank.gov/get-answers/bank-
accounts/overdraft-fees-and-protection/fag-bankingrdraft-08.htmllast visited August 5, 2011. “Q: My
bank paid my largest check first and then the ssmalhes. Doing so created more overdraft fees on my
account. Why did the bank pay in this order? Yaau may write your checks in numerical order, hatt
doesn't mean the bank will post them that way. Sdmae is true with point-of-sale or other electronic
transactions: They don't necessarily post in tideoin which you made the purchases. When seitena
come to the bank for clearing, it can choose tatdebm from your account in several ways. Manyoret!
banks are opting to post the largest dollar itenss ihstead of posting the checks in numericakor@®ften
the largest check represents payment for rent,gage, car payments, or insurance premiums. If pank
adopts this policy throughout its territory, it nmally will notify you via your statement.”

12> 0CC Proposed Guidance, 76 Fed. Reg. 33411.

126 It has also long been a concern for consumersurie 2005, CFA, Consumer Union, CRL, NCLC, and
USPIRG wrote to the four federal banking regulatarel among other things urged them to bring FT€ Ac
cases against banks that “order debit processingatdmize fee revenue while routinely covering alafts
for their account holders,” June 8, 2005.
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fees'®’ In its own 2005 guidance, the OTS went furtheplieitly stating that, as a best
practice, transaction-clearing processes shoultb@otanipulated to inflate fe&S. In its
2009 final Regulation E rule, the Federal Reseteatified transaction posting order as an
area that may need additional consumer protectindsndicated it would continue to
assess it*

Last year, a federal court ordered Wells Farg@itmiburse its account holders in
California over $200 million in overdraft fees tggred by reordering transactions to
maximize fees>® After a thorough review of the bank’s internahmounications, the
court concluded that “the only motives behind thellenged practices were gouging and
profiteering.*3!

The FDIC recently instructed banks that they shéalaid[] maximizing customer
overdrafts and related fees through the clearidgra**? It further explained that
transactions should be processed “in a neutrar ¢indé avoids manipulating or structuring
processing order to maximize customer overdraftratated fees,” adding “[r]eordering
transactions to clear the highest item first iscuwisidered neutral®

The OCC should state at least as explicitly thatipg highest to lowest is inappropriate.
Moreover, overdraft fees are so high, so punitilvat banks should be expected to
minimizethem when feasible. Earlier this year, Citibaelgdn posting checks in order
from lowest to highest, noting, “We think this fetright thing to do*** It has since
announced plans to do the same with ACH transatader this year. The OCC should
level the playing field. An opaque, complicatedgirce like transaction posting is not one
that banks are competing based on; instead, ildl®ustandardized. Further, minimizing
costs for consumers finds precedent in the CreflRQ Act’'s amendment to TILA, which

127 30int Guidance on Overdraft Programs, 70 Fed. Re@132.
122 OTS Guidance on Overdraft Programs, 70 Fed. R&28,8431 (2005).

12974 Fed. Reg. 59050: “The Board recognizes thditiadal consumer protections may be appropriata wi
respect to overdraft services, for example, ridesddress transaction posting order. ThereforeBdaed is
continuing to assess whether additional regulaaetion relating to overdraft services is needed.”

130 Gutierrez v. Wells Fargo Bank, N,AN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA, No. C 05923 (August 10, 2010), WL 3155934
(N.D.Cal.).

131 |d
132 EDIC 2010 Guidance on Overdraft Programs.

133 EDIC Overdraft Payment Program Supervisory Guidafcequently Asked Questiorssjailable at
http://www.fdic.gov/news/conferences/overdraft/FAGX.

134 Ann CarrnsCiti's New Policy May Mean Fewer Bounced Chedk. Times, April 7, 2011 (citing
company memo written by Cece Stewart, Citibank&sjgrent of consumer and commercial banking).
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requires that any payments above the minimum paybeeapplied to the balance carrying
the highest interest rate firSt

Recommendations The OCC must—

» explicitly prohibit posting transactions in ordeom highest to lowest;
* require that banks minimize fees through postirdgorhen feasible;

» determine, and direct banks to use, a specificipgstrder that serves as a safe
harbor and that explicitly provides, at a minimutmat credits be posted before
debits; that checks, ACH, and recurring debit caathsactions be posted in order
from lowest to highest; and that no transactionpbsted in order from highest to
lowest.

b. Prohibit overdraft fees on debit card and ATM texti®ns.

The OCC explicitly notes its concern with “heightdi safety and soundness risks
stemming from the expansion of overdraft programndebit cards. We agree with this
concern and believe that the most appropriate wayltiress it is for the OCC to prohibit
the practice altogether. This action would algmiicantly address the agency’s
recommendation of limits on usage.

The largest debit card issuer, Bank of Americapséal charging overdraft fees on point-
of-sale transactions last year, and HSBC stoppatjoiy these fees at the point-of-sale
and the ATM. Citi has never charged these feesithdr merchants nor banks charge fees
for declined point-of-sale or ATM transactioli§and surveys have repeatedly found that
customers would prefer to have their debit cardided than covered for a fé&’ As

135 Truth in Lending Act, Sec. 164(b): “Upon receiita payment from a cardholder, the card issudt sha
apply amounts in excess of the minimum payment atiinst to the card balance bearing the highest o0&
interest, and then to each successive balancenggag next highest rate of interest, until therpagt is
exhausted.”

138 |n its final Regulation E rule in November 2008e tFederal Reserve indicated that such a practicédw
raise unfairness concerns: “A few commenters sstggethe possibility that financial institutions yraeate
new fees for declining ATM or one-time debit carahisactions. While the final rule does not address
declined transaction fees, the Board notes thdt faes could raise significant fairness issues utigeFTC
Act, because the institution bears little, if arigk or cost to decline authorization of an ATMarre-time
debit card transaction.” Federal Reserve BoardhlFRule, Electronic Funds Transfers, Regulatiob&gket
No. R-1343, 74 Fed. Reg. 59041 (Nov. 17, 2009).

137 Seee.g, Leslie Parrish, “Consumers Want Informed ChoiceQverdraft Fees and Banking Options,”
CRL Research Brief (Apr. 16, 200&ailable athttp://www.responsiblelending.org/pdfs/final-caaay
survey-4-16-08.pdf An overwhelming percentage of account holdeid theey would prefer to have their
debit card transaction denied than covered foea fhis was true not only when the purchase €895
percent prefer denial), but also when the purchase$40 (77 percent prefer denial).
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discussed above, the FRB’s recent opt-in rule eracmma banks to engage in deceptive
marketing of opt-in and promote it as credit; d diot address the substantive problems
with overdraft fees on debit cards. Ending ovetdeges on debit cards and at the ATM
would go a long way toward ending excessive use.

RecommendatianProhibit banks from charging high-cost overdraggeon point-of-sale
and ATM transactions.

c. Require that overdraft fees be reasonable and giopal.

The OCC encourages prudent limitations on costvamdgree. In addressing cost, the
OCC cites its longstanding regulation that feesughbe based on safe and sound banking
principles and notes that reputation and strategjs should be considered, cautioning
against undue reliance on the fees generated bprbduct. The OCC also recommends
that banks identify “any transaction amount belokick a fee will not be imposed®

We support the aim of these recommendations, butreseoncerned that they would not
result in a decrease in the size of the typicaldnadt fee and, as a result, a significant
decrease in overall fees charged, particularihtsé customers paying the most in fees.

The ten largest OCC-supervised banks typicallygdan overdraft fee per transaction of
$351% This does not include “sustained” overdraft fées most of the largest national
banks also charge if the account is not broughitipesvithin a few days° The typical
debit card transaction triggering an overdraftig,$and the loan is typically repaid three
to five days later when the bank repays itself ftbien customer’s next depo&it. And this
fee—twice the size of the loan itself—provides #weount holder no benefit of avoiding a
fee for a declined transaction because, as notdidre¢he cost of a declined debit card
transaction is zero.

Recommendatian The OCC should require that overdraft fees besosable and
proportional to the amount of the underlying traasan and to the cost to the institution
of covering the overdratft.

138 OCC Proposed Guidance, 76 Fed. Reg. 33411.

139 SeeAppendix B. The OCC has long condoned these feigh, and it continues to do so on its website.
Its online consumer reference, “HelpWithMyBank,sps this question: “The bank charged $34 for an
overdraft, which seems excessive. Is there a®timithe OCC responds that federal laws do not éskab
maximums, that in some instances these fees agecpbed by state law,” and that if customers tieeir
bank’s fees are too high, they should “do some @ispn shopping.”_http://www.helpwithmybank.gowqge
answers/bank-accounts/overdraft-fees-and-prote&igianking-overdraft-07.htmlast visited August 5,
2011.

140 5eeAppendix B.

141 Debit Card Dangeat 25.
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When banks are permitted to earn substantial pridfibugh penalty fees, they have
incentives to manipulate consumers into incurrlmgse penalty fees. The OCC's proposal
addresses a number of ways in which banks mangatatsumers to increase overdraft
fees: transaction order, disclosures, policieseéhaburage excess use. We support
addressing these tactics but are concerned thkingas the size of the fee itself is not
reasonable, banks will continue to have the ingerth maximize these fees.

Manipulations like those in the overdraft conteed Congress to enact a number of
reforms to curb the size of over-the-limit and Iges on credit cards. Even before
Congress acted, the FRB proposed rules underthsidy to address unfair or deceptive
practicﬁzs determining that fees above a reasomlatdshold cause substantial consumer
injury.

The FDIC’s guidance advises that fees be “reaseratd proportional,” recommending
that banks consider eliminating overdraft feesfansactions that overdraw an account by
ade minimuamount and that, if a fee is charged, it shouldgasonable and proportional
to the amount of the original transactign.

Notably, the OTS’s proposed 2010 overdraft guidandech was not finalized before the
OTS became part of the OCC, asked whether its fjn@lance should include a
“reasonable and proportional” standard like thgureed for credit card penalty fees under
the Credit CARD Act** It also noted UDAP concerns raised by unreaserfaieis-*

The OCC could use its UDAP enforcement authorityaurthe FTC Act or its safety and
soundness authority to support a requirement dest be reasonable and proportional to
the underlying transaction and to the cost to misétution of covering the overdratft, to
stop overdraft fees from harming banks’ reputatidinsir customers, and ultimately, their
deposit bases.

d. Limit overdraft fees to six per year.

High-cost overdraft programs, as discussed eadrernot a legitimate form of routine
credit. While we agree with the principle of atylto-repay, we are concerned that the

142 The Board took this approach in addressing feedsaer card abuses, concluding that upfront securit
deposit and fees exceeding 50 percent of thelicitéalit limit caused substantial consumer injut4.Fed.
Reg. 5538. It further determined that such costeeding 25 percent of the initial credit limit nhbe
charged to the account over six months. The Beapproach addressed, in part, the problem caulsed w
fees are required to be repaid unreasonably quinkbyder to avoid further interest or fees. Thme
dynamic is at play in the overdraft context.

143 EDIC 2010 Guidance on Overdraft Programs.

144 Department of the Treasury-Office of Thrift Supision, Proposed Supplemental Guidance on Overdraft
Protection Programs, Docket ID OTS-2010-0008, Ap®il 2010, 75 Fed. Reg. 22683.

51d. at 22687-68.
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OCC'’s discussion of it in the overdraft contextgests that these programs should indeed
be considered legitimate forms of crelft. Generally, if a customer has a real ability to
repay a loan that expensive without taking out la@okoan, then the customer should be
able to qualify for a reasonably-priced legitimaterdraft credit product.

The OCC also advises banks to establish limitdhertdtal amount of fees that may be
imposed per day and per month. It further suggestsbanks consider conducting a more
in-depth analysis of a customer’s account afterctitetomer has reached a bank’s daily
maximum of overdraft fees repeatedly during a momle agree that overdraft fees
should be limited and accounts with repeat feesitmi@u. However, we are concerned
that the suggested limits will legitimize repeatdeinstead of curb them.

Advising a daily limit would endorse multiple dailges, and if not coupled with
cumulative limits and other substantive protectjoinaould endorse the use of high-cost
overdraft programs as routine credit products.

Most of the largest national banks already havaily imit on overdraft fees of no lower
than four, equating to $140 in fees in a single @ayThe OCC does not suggest that this
limit is too high’*® The OCC does suggest that a more in-depth revéeuwr after the
customer has reached the daily maximum repeatediggla month. While we support
review of customer accounts, this recommendatiouldveffectively condone charging at
least $280 in overdraft fees in a given month (fees on two different days) before the
bank should begin to consider changes to that mests overdraft usage. This approach
stands in stark contrast to the FDIC’s recent gusdawhich identifies more than six
overdraft fees oveelve monthas excessiv?’

The review process the OCC recommends includessiegg1) whether the account
continues to be viable or (2) whether credit angregate fee limits need to be reduced.

146 The OCC advises banks to consider a custometisyabi repay and manage overdraft credit, inclgdin
an “initial assessment” of risks a consumer mayeptes indicated by, for instance, a history ofrdvawing
an account or information suggesting an inabilityowillingness to repay credit.” OCC Proposed
Guidance, 76 Fed. Reg. at 33411.

147SeeAppendix B.

148 The 2005 guidance also recommended daily limitfees. To the extent large banks implemented daily
limits thereafter, they were in the range of tezsfé.e., $350) per day. These limits were notelea until

the fall of 2009, as the Board was weighing anauitrule versus opt-in rule and bills proposing
comprehensive overdraft reform had been introdicddth chambers of CongresSeeRon Lieber, Chase
and Bank of America Revise Fee Policies, NY Tingept. 22, 200%vailable at
http://www.nytimes.com/2009/09/23/your-money/creatiid-debit-cards/23credit.html

149 EDIC 2010 Guidance on Overdraft Programs. The @6@s that another prudent limitation may include
a “grace period” of one or days to allow a custotoaeturn the account to a positive balance bediosefee

is imposed. OCC Proposed Guidance, 76 Fed. R&34dtl. We agree this limitation would be prudaurtt
note that for customers paying the most in ovetdeafs, who are struggling to make ends meet, @egra
period of a day or two will not significantly softéhe blow delivered by routine high fees.
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The OCC notes that the bank then should take “gpjate action,” including potential
termination of “overdraft privileges” or accounbslre. Our recommendations are aimed
at stopping feebeforethey become excessive so that banks avoid theregtrand
extremely unfortunate, result of knocking custonmrsof the banking system because of
banks’ own abusive practices.

Finally, the OCC recommends that banks review attsoilnat have incurred overdrafts in
excess of the overdraft credit limit applicabléhie account. As noted earlier, banks
should not use fee-based overdraft as a routinggeleterm credit product; it originated as
an ad hoc courtesy. We do not know with certaityt typical “credit limits” are, as

banks are not transparent about this, but we ketiesy are often in the $300-$500 range,
and the OCC does not specify a time period ovechvhanks should base this assessment.
Even $300 over the course of a ygaior to the beginning of the review process, would
not be appropriaté>°

* RecommendatianTo ensure that overdraft programs are no longeduse
routine credit products that drive struggling custers out of the banking system,
the OCC should replace its suggested daily limihwai required limit of six per
year, where each “sustained” overdraft fee courdsasseparate feef-or whatever
brief period banks continue making payday loarnis, lthnit should include
overdraft and payday loans combined.

In previous guidances and in this current propdkal OCC has expressed concern about
all the predatory features characteristic of batbrdraft and bank payday loan programs,
including high cost, short-term balloon repaymamnij consequent excessive use.

But the FDIC laid out clearer markers than the Q€ for what constitutes excessive
renewals. In the overdraft context, the FDIC idfesd more than six overdraft fees per
year as excessive. This standard is appropriatetrenOCC should prohibit more than six
overdraft fees in a year.

In its 2005 payday loan guidance, written at a twien the immediate concern was
banks’ partnership with storefront payday lendbreugh rent-a-bank schemes, and when
research on the dangers of payday loans was jgsirbeg, the FDIC advised that any
payday debt should be limited to 90 days per we#ne most®* the equivalent of six two-
week loans or three 30-day ones.

The FDIC’s payday guidance further stated thaituntgdns should offer the customer, or
refer the customer, to a more suitable product—timit“[w]hether or not an institution is

1501 the credit card context, TILA sets a fee th#d at 25 percent of the credit limit during tlstfyear
that the account is opeffILA Even without statutory guidance, before pagsaf credit card reform, the
Federal Reserve proposed that fees over the cotiesgear in excess of 50 of the credit limit wardair
under the FTC Act. 74 Fed. Reg. 5538.

151 EDIC Guidelines for Payday Lending, FIL-14-2005.
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able to provide a customer alternative credit poteluan extension of a payday loan is not
appropriate under such circumstances [i.e., oramaumer has incurred 90 days of
indebtedness]*®?

In the context of payday loans made directly byksaoften to the same customers who
are incurring routine overdraft fees, separatedstads for overdraft and payday loans are
not appropriate because they would allow for raugrtensions (i.e. more than six total
extensions annually) of short-term credit. Thereféor any brief period during which
payday lending by banks may continue, these loangld be included under the annual
cap of six applicable to overdraft fees.

e. Monitor programs closely; rigorously collect anchbze data

The OCC encourages banks to monitor their overgrafirams=>> We support this
recommendation and further encourage the OCC &elyianonitor banks’ programs. We
urge data collection and analysis to support th€®@gorous enforcement of the
guidance; data should include, but not be limitedte cost to the institution of covering
overdrafts; the number of fees paid by custometis exerdrafts; demographics of
overdrafters; overdrafts and fees paid from pubdinefits; and information about whether
customers with overdrafts would likely qualify fadlower cost product.

f. Affirmative consent.

The OCC recommends that banks obtain affirmativesent from consumers for overdraft
coverage for any type of transaction, includingatiseand ACH transactions. While
affirmative consent should be a baseline protediomny credit product, it does not
alleviate the need for substantive protections.rddeer, often, obtaining “affirmative
consent” provides lenders cover to engage in abysiactices>* This has been clear in
the overdraft market post-“opt-in” for debit camldeATM transactions, as well as in the
payday, credit card, and mortgage markets for nyaays.

RecommendationsThe OCC should—

* make clear that obtaining consent is not a subtstitar providing responsible
products;

152 Id

153 0cC Proposed Guidance, 76 Fed. Reg. 33411-12.
154 Even in the context of “opt-in” for debit card aA@M transactions, when the Board laid out specific

disclosure requirements, including a separaterofifim, banks have been able to mislead many coaum
into opting in.See Banks Collect Opt-Ins Through Misleading Mainkget
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* apply an opt-in requirement to both new and exgstinstomers, as no customer
should be defaulted into the highest-cost formvefdraft coverage without an
opt-in;*>and

* require a separate form that lays out all overdm@ftions, including no coverage,
and require that consent be obtained on that sejpaiam?*°

g. Automatic balloon repayment through setoff.

The OCC'’s proposal does not address the fact treatiaft loans, and the associated fees,
no matter how large the accumulated amount magireerepaid in full from the

customer’s next deposit (typically only three-teefidays later). The guidance is also
silent with respect to the bank’s practice of sejaihe customer’s funds directly from the
checking account—putting itself first in line bedcall other debt or expenses—even if
those funds are protected benefits like Social Styoor unemployment paymentSee
Section 11.C.1. and Sections IV.B. and IV.C. for eecommendations in these areas.

V. Bank Payday and Overdraft Practices Violate the Pmciples, and Often the
Provisions, of Federal and State Consumer ProtectioLaws, Posing Legal and
Reputational and Consequent Safety and Soundnesssiks.

The OCC'’s guidance articulates the principle o§dlecompliance,” noting that any
deposit-related credit product must comply withleggple law. In addition to explicit

state and federal limits on high-cost loans disedssarlier, other state and federal laws are
meant to protect consumers from the kind of harnkbare causing with these products,
but banks have attempted to circumvent them, digdex federal enforcement. The
OCC'’s guidance should require banks to comply Withletter of these laws, and with the
spirit of the principles these laws embody; the GOgtiidance should uphold and support
these principles rather than undercutting them.

5 This is true even if customers may have strongesaes for wanting some form of overdraft coverage f
checks and ACH transactions than they do for ATM debit card transactions. Moreover, the OCC khou
remind banks that, under Regulation E, they mua gonsumers the clear option of electing overdraft
coverage only for checks and ACHs and not for AT debit card transactions and that they must make
clear that there is no fee incurred for a declidebit card transaction.

158 The OCC appears to condone “opt in” methods tretrafact designed to obtain consent without
conscious choice, noting that “banks have flexipiln how they obtain a customer’s affirmative reguy
including through clear and conspicuous languagmiapplication, separate opt-in form, or account
agreement whereby the customer affirmatively cotssenbe enrolled in the program and to pay arsteel
fees for the service.” 76 Fed. Reg. 33410. Tist éind third optionslanguage in an application or account
agreement-appear not to require affirmative consent beyorré@mgent to the account itself.

52



CRL, CFA, NCLC — Comments on OCC Proposed Deposiiuht Guidance — August 8, 2011

A. The Military Lending Act Prohibits Payday Loans to Military Service
members and Their Families.

Seeprevious discussion at Section II.G.

RecommendatianFor whatever brief period payday lending by banley/montinue prior
to stronger OCC action, the OCC must advise bam&sthey must comply with the spirit
of the Military Lending Act and stop making paydt@ans to active-duty military service

members and their families.

B. State and Federal Laws Protect Wages and Exempt Befits from
Garnishment by Debt Collectors.

State and federal law protect wages and exempfitefrem garnishment by debt
collectors™’ The FTC explained that exempt benefits must beepted “to afford
minimal protection to debtors and their familiesddypwing them to retain the prime
necessities of life, with a view to preserving tamily unit and furnishing the insolvent
with nucleus to begin life anew?®

The OCC'’s 2002 guidance addressing unfair and dieeegcts and practices reminds
banks that the OCC has enforcement authority wespect to the Federal Reserve Board’s
Credit Practices Ruf€? That rule explicitly identifies as unfair, andbpibits banks from
engaging in, several practices that are functigreduivalent to abusive characteristics of
payday and overdraft:

» Confessions of judgmenAs with a confession of judgment, the lendertkiis
case, the bank) is able to seize the borrowersmecwithout judicial process.

» Waivers of exemption from attachmeiihe ability to seize income without
judicial process also operates like an exemptiowevapermitting lenders to
reach Social Security and other exempt income.

* Assignments of wage# loan based on the ability to take some, orcdlan
incoming wage or benefit check is effectively asigsment of wages.

» Security interest in household goodsitomatic repayment from the customer’s
checking account serves the same terrorizing fan&s a nonpossessory
security interest in household goods.

157 Even for ordinary wages, under federal law theimar amount a debt collector can garnish is 25
percent of the borrower’s disposable earningsHat tveek or the amount by which those earningsezk86€
times the federal minimum hourly wage, whichevdess. National Consumer Law CentegLCECTION
ACTIONS 88 12.4.1.1, 12.4.1.4.1 (2008 & Supp.). Manyestdtave laws that protect a greater amddnt.
Appx. F.

158 49 Fed. Reg. at 7768.

15912 CFR 227.13 (Regulation AA).
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Repaying loans by set off when direct deposit dgimeed constitutes a modern day wage
assignment.

The Treasury Department recently announced news talprotect Social Security and
other federal benefits from being frozen when aeltiectors attempt to garnish bank
accounts®® But banks—debit collectors in the context of ovafttand payday loans—
avoid these laws and rules, and they siphon bglmindollars directly from consumers’
checking accounts every year.

The Treasury Department recently authorized dileposit of Social Security and other
federal payments to prepaid cards. But Treasusycgacerned that bank payday loans
would siphon off exempt benefits, so the rule badeysosits to prepaid cards that have a
line of credit or loan agreement that triggers enstic repayment upon the next depddit.
The rule was directly aimed at payday loans madmutih bank prepaid cards.

Unfortunately, this Treasury rule only applies tegaid cards and not traditional checking
accounts. Thus, Social Security, federal disabifigpme, veterans’ benefits and other
federal benefits are at risk of being seized bylatery bank payday loans when direct
deposited into a bank account. Federal benefiipisnts are now required to use
electronic payment methods, as paper checks ang b&minated, exposing more
vulnerable seniors and others to these dangerauns.lo

RecommendatianThe OCC should require that banks stop automagiaapaying
themselves first from the customer’s next depasiit amounts to modern day wage
garnishment.

C. The Truth in Lending Act Prohibits Banks from “Setting off” Credit Card
Debt Against Deposits.

The Truth in Lending Act protects the sanctity epdsit accounts against credit card debt:
Banks may not repay themselves a customer’s areditdebt by offsetting it against the
customer’s deposits with the bank. There is nacklgeason that overdraft or bank
payday loan debt should be treated any differently.

Until recent changes, Regulation Z under TILA dediricredit card” broadly in ways that
could encompass overdraft lines of credit and pgyaan products. Recent amendments
to Regulation Z—intended to expand the definitibficoedit card” to make clear that an
account number without a card could fit the defamt—had the side effect of excluding

16031 CFR 212.1, effective as of May 1, 204gailable at
http://www.fms.treas.gov/eft/requlations/31cfr2 tRimmfinal.pdf

16175 Fed. Reg. 80335 (Dec. 22, 2010).
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deposit-related credit products from TILA’s crectird protection$®? But the policy
reasons behind protecting deposit accounts frooffdetm credit debt continue to apply
broadly, and TILA’s credit card definitions could kevisited.

RecommendatianThe OCC should prohibit banks from setting debag#inst deposit
accounts.

D. The Electronic Fund Transfer Act (EFTA) Prohibits Creditors from
Conditioning Credit on the Consumer’s Repayment though
“Preauthorized Electronic Fund Transfer.”

As mentioned in Part Il, the Electronic Fund Trangkct (EFTA) prohibits creditors from
conditioning an extension of credit on the consusn@&payment of that debt by
“preauthorized electronic fund transféf* But banks believe that they can ignore this
prohibition because they structure their paydapsaas single payment loans that do not
fit within the definition of “preauthorized electiiz fund transfer.” That definition
requires that the transfer be authorized to rectsudbstantially regular intervals.”

But the ban implements an important policy protegthe sanctity of deposit accounts and
funds needed for necessities, and that policy helpsoid unfair and deceptive practices

regardless of whether the EFTA specifically apptiesot*®*

Moreover, the ban serves not only to protect comsahadeposits but also to ensure that
credit is made based on ability to repay. If akbdoes not have sufficient confidence in a
consumer’s ability to repay to justify credit withtcautomatic repayment, then that is an
indication that the consumer cannot afford furtthelot. Conversely, an automatic
electronic repayment feature leads banks to engagleppy—or nonexistent—
underwriting, relying on the ability to collect andt the ability of the consumer to repay a
loan without entering a cycle of debt—a form ofeddsased lending.

Banks are playing both sides of the argument, chajrthat their loans are open-ended in
order to benefit from lax TILA cost disclosure rsi@nd avoid the 36% military cap),
while claiming the loans are single payment andreatirring to avoid the EFTA ban on
conditioning the extension of credit on a requiratrte repay the loan electronically.
Surely, some of those customers paying $1,600 digrinaverdraft fees or taking out

162 NCLC filed comments explaining that the proposalds would inadvertently weaken the protection
against offset. The comments are available at/httpw.nclc.org/images/pdf/credit _cards/commenisditr
cards-jan-2011.pdfiled Jan. 3, 2011).

18315 U.S.C. § 1693k; Reg. E, 12 C.F.R. § 205.10(e)That ban applies to transfers from one accaunt t
another account at the same institution, even theugh transfers are otherwise outside of the sobfie
EFTA.

164 As discussed above, bank payday loans do recegatlar intervals and thus should be considerdmbto
within the scope of the ban on mandatory electrospayment.

55



CRL, CFA, NCLC — Comments on OCC Proposed Deposiiuht Guidance — August 8, 2011

numerous bank payday loans in one year are rep#lyaigloans at “substantially regular
intervals.” And some courts have found that aeseoif single payment payday loans can
be subject to the rules governing preauthorized fuansfers® (On the other hand, if
banks assert that these loans are indeed singhlagrdiynot recurring at substantially
regular intervals, banks should call them closedldeans, disclose the appropriate APR,
and not offer them to service members.)

RecommendatianThe OCC should enforce the letter and the spirthefEFTA,
including by advising banks not to structure tHeans as single-payment to attempt to
evade the prohibition against conditioning creditautomatic repayment.

E. Laws Prohibit Steering and Discrimination in Lending and Require that
Banks Serve their Communities.

Customers should not be steered into higher-ceslitathan that for which they qualify.

The Dodd-Frank regulatory reform bill prohibits rtgage lenders from offering financial
incentives for originators to steer borrowers imore expensive mortgage loans than they
qualify for!®® The Federal Reserve’s recently finalized mortgatgs do the santé’
Steering in the context of other forms of credihdgsmore appropriate than it is in the
mortgage context.

165 SeeMitchem v. GFG Loan Co., 2000 WL 294119 (N.D. Mar. 17, 2000) (broad language in payday
loan agreements authorizing electronic paymentsial amounts come due” suggested repeated or
recurring debits even apart from option to roll ok&ns); Johnson v. Tele-Cash, Inc., 82 F.Supp&d(D.
Del. 1999) (finding that it would offend the EFTA)imary purpose of protecting consumers if thercou
were to view payments on a payday loan as sindbé-datries and one-transfer-per-note, ignoringfttoe
that the loans roll over repeatedly with paymeatsirring at regular intervals), rev’d in part ohert
grounds, 225 F.3d 366 (3d Cir. 2000) (compellingjteation); but cf.Okocha v. HSBC Bank USA, N.A., et
al., 2010 WL 5122614 (S.D. N.Y. Dec. 14, 2010) (teto deposit account to offset balance on ovétrdra
account were not preauthorized electronic fundsfiens as plaintiff provided “no evidence that theffeets
occurred, for example, at weekly, monthly, or adntrvals”).

166 Dodd-Frank Wall Street Reform and Consumer Primedct, Pub.L. 111-203. Section 1403 prohibits a
mortgage originator from receiving, “directly owdinectly, compensation that varies based on thegef

the loan, other than the amount of the principdi.dlso prohibits originators from steering boreya from a
qualified mortgage (one with generally less risémnis) to a non-qualified mortgage (one with gemgral
riskier terms); to a loan that the consumer lacksagonable ability to repay; and to a loan that ha
“predatory characteristics (such as equity strigpexcessive fees or abusive terms).”

16775 Fed. Reg. 58509, Federal Reserve Board Firlal Regulation Z (Sept. 24, 2010), 12 CFR
226.36(e)(1): “In connection with a consumer dreednsaction secured by a dwelling, a loan oagdn
shall not direct or ‘steer’ a consumer to consunenaatransaction based on the fact that the origjirveitl
receive greater compensation from the creditohat transaction than in other transactions tharatgr
offered or could have offered to the consumer, ssmtee consummated transaction is in the consumer’s
interest.”
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The OCC and other federal banking regulators hawg &cknowledged that overdraft
programs are a form of credit, and the OCC doehrsmighout this proposaf® Fee-based
overdrafts are more clearly credit now than evies:encourage account holders to opt in,
banks have promoted these programs as an emergem©e of funds, and in many cases
account holders are choosing to opt in with an etgtion that they will be “covered®

So overdraft programs are clearly being marketeshag-term loans, and banks are
steering customers into them.

Banks offer a variety of forms of reasonable ovaftdorotection to customers who apply
for it and qualify for it. Checking accounts camlimked to overdraft lines of credit at

16% to 22% APR, to credit cards, and to savings@ats. One national bank making
payday loans, for example, has an overdraft lineredit at 21.9% APR and a fee of $2 per
transfer:'°

But banks often steer customers into the highesttfoom of overdraft overage they
offer*’ Other customers may apply for reasonably priaetdraft lines of credit but not
meet strict underwriting criteria. Banks do nohgéhose customers credit; instead, they
extend them high-cost overdraft credit and/or pgydans at triple- or quadruple-digit
APRs with essentially no underwriting, save probdlicect deposit income that can be
seized to repay the loan.

This disparate treatment is not risk-based pricifigere is little risk to the institution that
any single overdraft or payday loan will not beaielp since the bank repays itself before
any of the customer’s other debts or expenseseelhdhere is likell{essrisk than with

the overdraft line of credit, which can be for muwhbre than the biweekly income and is
not repaid automatically.

As described above, a prime consumer with an oaérlilne of credit would pay only $1
for the same amount of credit that cost “Mary” $4d®verdraft fees. It seems likely that

188 2005 Joint Guidance on Overdraft Programs, 70 Red. 9129 (“When overdrafts are paid, credit is
extended”; OCC Proposed Guidance 76 Fed. Reg. 334€(guidance addressing “consumer credit
products such as overdraft protection and direpbsgi¢ advance programs”).

189 For example, TD Bank calls its overdraft covertige“TD Debit Card Advance.” Claims for its $35
overdraft program read just like the solicitatidosa credit product. “This safety net enables tmmake a
debit card purchase or ATM withdrawal, even when go not have enough money available in your
checking account.” The bank’s website preserasngtes of “coverage when you need it most,” inalgdi
Molly who needs to buy asthma medicine, Mike andefavho get in trouble with a joint account, Lishov
needs to buy groceries, and Mike who wants cagio ton a date. www.tdbank.com/TDadvance/index.html
(last visited Sept. 26, 2010).

10 For a comparison of different forms of short tdomns,seelauren Saunders, National Consumer Law
Center, “Stopping the Payday Loan Trap: Alternatitreat Work, Ones that Don’t” (June 201&Yailable at
http://www.nclc.org/images/pdf/high_cost small_lsgrayday loans/report-stopping-payday-trap.pdf

17! seeBanks Target, Mislead Consumers as Overdraft DeadNears The OCC'’s proposed guidance
notes concern about customers on public benefitgylseered into payday loans. 76 Fed. Reg. 33412.
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there are serious fair lending implications to girag such astronomical price differences
to two set of customers who are likely to haveat#ht demographic characteristics. The
consumers who are steered into high-cost covenag®a@ do not qualify for traditional
overdraft protection are more vulnerable: loweome, more cash strapped, more heavily
minority, more dependent on public benefits.Charging astronomically higher rates to
vulnerable consumers is the essence of predatodyneg.

Further, the Community Reinvestment Act calls onksao serve the communities where
they take deposits with appropriate products. Bkimg high-cost overdraft and payday
loans, banks harm communities of color rather fuéill these obligations.”®

RecommendatianThe OCC should—

» prohibit banks from operating programs with disdnatory impacts, such as
current overdraft and payday programs;

* require banks to ensure that tests used to determho receives lower cost
products are not discriminatory and that fair pradsi are available to all
consumers;

» collect data to identify any fair lending violati®and take appropriate
enforcement actiof’.*

F. State Small Loan Laws Prohibit or Significantly Resrict Payday Lending
in Many States.

Seeprevious discussion at II.F.

172 5eeSection 111.B.

173 For impact on communities of colaeeprevious discussions at Sections II.E. and IlISe alsdetters
from the Leadership Conference on Civil and Humaght and other civil rights groups to Wells Faegal
Chase urging them to stop abusive overdraft presticat harm their communities, Nov. 29, 2010:
http://www.civilrights.org/fairhousing/banking/lto-wells-fargo-re-overdrafts-11-29-10.pdf
http://www.civilrights.org/fairhousing/banking/Ite-chase-re-overdrafts-11-29-10.pdf

174 Both the OCC's 2000 guidance on payday lendingisn2005 joint guidance on overdraft programs
caution about risk the products pose under the IEglit Opportunity Act (ECOA). The 2000 payday
guidance cautions that the product “may foster ialeysricing or discriminatory steering of borroweos
high cost payday loans.The guidance further cautions that failure to chymyth ECOA and other fair
lending laws may lead to “various administrativéi@ts, including enforcement actions to addreskatitns
and to ensure appropriate corrective action; laswwsand civil penalties.” OCC Advisory Letter onyBay
Lending. The 2005 overdraft guidance notes thateling or targeting certain consumers on a pradubi
basis for overdraft protection programs while dffgrother consumers overdraft lines of credit treotmore
favorable credit products or services, will raisa@erns under ECOA.” 2005 Joint Guidance on Odrdr
Programs, 70 Fed. Reg. at 9131.
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RecommendatianThe OCC must advise banks that they must comghysteite small

dollar loan laws and that, for whatever brief patipayday lending by banks may continue
prior to stronger OCC action, banks must not mdiesé loans in states that have
meaningful restrictions against payday loans, eféimose restrictions apply only to
closed-end credit.

G. State and Federal Laws Prohibit Unfair and Deceptie Acts and Practices.

The OCC has enforcement authority under the Fedeaagle Commission Act’'s ban on
unfair or deceptive acts or practices (“UDAP”) astl the banks it supervises, large and
small. All banks are also covered by the new banrfair, deceptive or abusive practices
under the Dodd-Frank Wall Street Reform and Consunatection Act. And a number

of state laws prohibit unfair or deceptive actpi@ctices. The OCC notes in its own
UDAP guidance that these state laws may be apdi¢anational banks* they are
generally not preempted under either the NatioaikBAct or the OCC’s preemption
regulation.

Much of our comment letter addresses unfair prastibut banks making high-cost loans
are engaging in deceptive practices as well. TBE® UDAP guidance cautions against
deceptive practices based on principles applieth®yTC: a material representation
likely to mislead a reasonable consurti@r.National banks issuing payday loans disclose
that the products are “designed for unexpected-¢bom credit need$*’ and that they are
“not recommended as a long-term financial solutidfl. These disclosures would lead a
reasonable consumer to believe that, since a pragluot intended to be a long-term
credit product, it likely will not be one. But tldata on payday lending by banks paints an
exactly opposite picture.

The new ban on “abusive” practices, as defined uboed-Frank, is directly under the
OCC'’s authority for banks under $10 billion. A gliae that is abusive is also likely to be
viewed as unfair within the OCC’s FTC Act authoritywe have not focused on the
specific definition of “abusive” in these commebtd our discussion of unfairness applies
equally to abusiveness.

RecommendatianThe OCC should vigorously use its enforcement aityhagainst
unfair, deceptive and abusive practices to end pgyending by banks and routine high-
cost overdraft loans.

S OCC AL 2002-3 on Predatory and Abusive LendingcBeas at 3, note 2.

176 Id

177 ys Bank Checking Account Advance Disclosuaes
http://www.usbank.com/cgi_w/cfm/personal/productel sservices/checking/caa.cfm.

178 \Wells Fargo Direct Deposit Service Agreement aratiBct Guideat
https://www.wellsfargo.com/checking/dda/
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Conclusion

We appreciate the OCC'’s attention to bank paydaycarerdraft practices, which cause
serious financial harm to bank customers and peseus reputational and legal risks to
banks. We support the principles the OCC hasdatdWe hope the OCC will act quickly
and decisively to stop payday lending before itdnees pervasive among banks. We urge
the agency to at last put a stop to posting tramsecin order from highest to lowest to
increase overdraft fees. And we ask the OCC torparate our other recommendations
into its final guidance. We believe these recomaadions are in the interest of the safety
and soundness of households and our nation’s banks.

We appreciate your consideration of our commenégge do not hesitate to contact us to
discuss them.
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APPENDIX A: Bank Payday Loan Products: Overview & Account Terms
Largest Participating OCC-supervised Institutions

S

(=)

it

D

Wells Fargo' US Bank
Pricing -$1.50 fee per $20 borrowed, structured &2 fee per $20 borrowed, structured 3
“open-end” credit “open-end” credit
-no APR disclosure -no APR disclosure
Maximum 50% of total monthly direct deposits up [&0% of total monthly direct deposits u
loan amount | $500 to $500
Access Internet; phone. ATMs; internet; phone; branch.
Default Deducted in full from next direct deposit Deducted in full from next direct depos
repayment of $100 or more of $100 or more
method
If direct deposits are not sufficient to If direct deposits are not sufficient to
repay the loan within 35 days, the loan isrepay the loan within 35 days, the loar
automatically repaid anyway even if the| is automatically repaid anyway even if
repayment overdraws the account. the repayment overdraws the account
Other 1. Payment Plan: Available only to Manual repayment: May be made prig
repayment customers who have had outstanding to due date, but if not made prior to dy
methods loans in each of the previous three | date (i.e., prior to next direct deposit 0

statement periods and have outstand
loan balance of at least $300. $100
automatically deducted from each
direct deposit of $100 or more.

. Payment by Mail: Requires full
repayment due 25 days after last
statement date, regardless of when th
loan was taken out. Also requires $1
set-up fee that is refunded after two
payments are made in full. Is not
available for a currently outstanding
loan.

npthose are not sufficient, prior to 35
days after loan was taken out), the
automatic repayment still occurs.

e
DO

e

=

! Wells Fargo Direct Deposit Advance Service Agreenaad Product Guide, Effective April 4, 2011.
2 U.S. Bank Checking Account Advance Agreement, 2aly2011.
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Wells Fargo US Bank

Cooling off After 6 consecutive statement periods at After 9 months during which advancesg
period after | maximum credit limit, credit limit is have been taken, a 90 day cooling off
repeat use reduced by $100 each statement period period.

until it reaches zero. After one month at

zero, loans may begin again.
States The product is “currently only available | The agreement does not state that the
available for accounts opened in Alaskarkansas | product is unavailable in any states.

Arizona, California,Coloradq Idaho,
(Italicized lllinois, Indiana, lowa, Kansas, Michigan,US Bank has branches Arizona,
states are Minnesota, Missourilontana, Nebraska| Arkansas California,Coloradg Idaho,
states with New Mexico, Nevada, North Dakota, lllinois, Indiana, lowa, Kansas,
meaningful Ohio, Oregon South Dakota, Texas, Kentucky, Minnesota, Missouri,

restrictions on
payday loans
by storefront

Utah, Washington, Wisconsin and
Wyoming.”

Montana, Nebraska, Nevada, New
Mexico, North DakotaPhio, Oregon
South Dakota, Tennessee, Utah,

lenders.) Washington, Wisconsin, and Wyoming
Applicable “Governed by and interpreted in Law of Ohio, as to issues related to
law per the accordance with federal law and, to the| interest and related charges
agreement extent state law applies, the law of South

Dakota.”

Not intended
for long-term
use

“We do not recommend regular, repeatedThe Checking Account Advance is

use of the DDA service.”

designed to fulfill a short-term funds
need and not for use as a continuous
source of funds for basic financial
maintenance . . . By requesting an
Advance, you acknowledge and agree
that you have had an opportunity to
consider other credit products or
services and understand the Checking
Account Advance to be an appropriate
service based on your needs.”

Arbitration

Bank may choose mandatory, binding
arbitration

Bank may choose mandatory, binding
arbitration

3 https://www.wellsfargo.com/checking/direct-depesilvance/overview
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APPENDIX B: Survey of OCC Bank Overdraft Loan Feesand Terms
Consumer Federation of America
July 2011

Table 1: Overdraft Fees and Limits, Cost of $100 @erdraft

Initial OD and Sustained OD Daily Max OD Total Max  APR for
tiered OD's OD fee amountto fees Daily OD $100 2-
trigger OD fees week OD
fee
Bank of $35 $35 after 5 | $0.01 4 per day $140 1820%
America days
Capital One | $35 None $5.01 4 per day $140 910%
Citibank $34 None $0.01 4 per day $136 884%
HSBC $35 None $0.01 Unlimited Unlimited 910%
JP Morgan | $34 $15 after $5.01 3 per day $102 1664%
Chase each 5 days
PNC bank 1%is $25 $7/day after | $5.01 4 per day $144 2574%
2"%or moreis | 5 days; Max
$36 of $98
RBS Citizens | 1% is $22 $6.99/day | $0.01 7 per day $259 2779%
2"%or moreis | for 4th-13th
$37 days
overdrawn
TD Bank $35 $200n 10 | $5.01 5 per day $175 1430%
day
U.S. Bank $10 peritem if | $25/week on| $10 30Dand3 |$99ifeach | 2158%
ODis $20or | 8"day and NSF OD over
less, $20.01 or | each week $20
more is $33 fee | overdrawn
per item
Wells Fargo | $35 None $5.01 4 per day $140 910%

! Tiered fees based on overdrafts in last 12 monithesx per day computed using top fee.
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Table 2: Overdraft Transactions Covered, Payment Rscessing, and Overdraft

Regulator

Alternati

Types of transactions

covered by OD

ves

Order in which
payments are

OD protection programs

processed

Bank of | OCC Check, online and automatic| At bank's discretion, | $10 each for transfer from

America bill payments, ACH and but ordinarily largest | second checking account,
recurring debit card to smallest dollar savings account, credit
transactions. ATM amount within each | card or line of credit.
transactions if you opt in per | category.
use. Does NOT charge OD fee
on debit card POS transactions.

Capital | OCC Checks and automatic bill By category, then Offered with savings,

One payments. Non-recurring dehitargest to smallest credit card, or line of
card transactions and ATM | dollar amount. credit.
withdrawals if you opt in.

Citibank | OCC Check, in person withdrawal,| At bank's discretion, | $10 per day for transfers
transfer, draft, ACH but generally pay from savings account or
transaction or electronic checks smallest to line of credit
transactions. Does NOT largest dollar amourft.
charge OD on POS debit or
ATM transactions.

HSBC OoCC Checks, can cover Generally largest to | Overdraft protection
preauthorized automatic bill | smallest dollar program but no details on
payment. Does NOT authorizeamount. website.
and pay overdrafts for ATM
transactions and POS debit
card transactions.

JP ocCccC Check, bill pay, and ACH. Order received for $12 per transfer to credit

Morgan ATM and non-recurring debit | most transactions, all | card, savings account or

Chase transactions if you opt in. others highest to home equity line of credit.

lowest dollar amount.

PNC occC Checks, automatic bill Largest to smallest | $10 per transfer from othe

Bank payments, any use of checkinglollar amount. deposit account or credit
account number. ATM and card. Line of credit also
non-recurring debit available.
transactions if you opt in.

RBS OoCC Checks, transactions made | Largest to smallest | $30 annual fee for OD

Citizens with checking account numberdollar amount. protection with savings

automatic bill payments. ATN

{

and debit card transactions if

link or line of credit. Plus
$10 daily transfer fee for

? Effective Oct. 14, 2011, Citibank will pay ACH trsactions in order of smallest to largest dollapant.

64



Name

Regulator

Types of transactions

covered by OD

you opt-in.

Order in which
payments are
processed
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OD protection programs

line of credit

TD Bank | OCC Check, in person withdrawal,| First, pending debit | $10 per daily transfer.
or other electronic means. card, ATM, or Line of credit at 18% APR|
ATM withdrawals and debit | electronic
card transactions if you opt in. transactions; the rest
ordered by category;
generally largest to
smallest dollar amount
within each category.
U.S. occC Check, automatic bill paymentAt bank's discretion, | $10 per transfer from other
Bank recurring debit card may process largest tpdeposit account, credit
transactions. ATM smallest. card, or line of credit. Fee
transactions and non-recurring waived if negative account
debit card transactions if you balance is less than $10.
opt in.
Wells OCC Check, bill pay, and ACH. At bank's discretion; | $12.50 daily for savings
Fargo ATM transactions and non- | generally largestto | transfer, $10 for advance

smallest dollar amountfrom line of credit.

for checks and ACH. | Advance from credit card
Generally in time also available for $10-$20
order for ATM, debit, | per day.

others; if time stamp
not available, lowest
to highest.

recurring debit card
transactions if you opt in.
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