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NOTI CES
DEPARTMENT OF THE TREASURY
O fice of the Conptroller of the Currency
[ Docket No. 05-03]
FEDERAL RESERVE SYSTEM
[ Docket No. OP-1198]
FEDERAL DEPOSI T | NSURANCE CORPORATI ON
NATI ONAL CREDI T UNI ON ADM NI STRATI ON
Joi nt Gui dance on Overdraft Protection Prograns
Thur sday, February 24, 2005

AGENCI ES: O fice of the Conptroller of the Currency, Treasury (OCC); Board of Gov-
ernors of the Federal Reserve System (Board); Federal Deposit |nsurance Corpora-
tion (FDIC); and National Credit Union Adm nistration (NCUA).

*9127 ACTI ON: Final guidance.

SUMMARY: The OCC, Board, FDIC, and NCUA (the Agencies), are issuing final Joint
Gui dance on Overdraft Protection Progranms (guidance). This guidance is intended to
assi st insured depository institutions in the responsible disclosure and adm nis-
tration of overdraft protection services.

FOR FURTHER | NFORMATI ON CONTACT:

OCC: M chael Bylsma, Director, Margaret Hesse, Special Counsel, or Deana Lee, At-
torney, Conmunity and Consuner Law Division, (202) 874-5750; or Kim Scherer, Na-
ti onal Bank Examiner/Credit Risk Specialist, Credit R sk Policy, (202) 874- 5170.

Board: M nh-Duc T. Le, Senior Attorney, Daniel Lonergan, Counsel, or Elizabeth
Eur gubi an, Attorney, Division of Consuner and Community Affairs, (202) 452- 3667;
or WlliamH Tiernay, Supervisory Financial Analyst, Division of Bank Supervision
and Regul ation, (202) 452-2412. For users of Tel ecomunications Device for the
Deaf ("TDD') only, contact (202) 263-4869.

FDI C. Mark Mellon, Counsel, (202) 898-3884, Legal Division; Janes Leitner, Exam
i nati on Specialist, (202) 898-6790; Patricia Cashman, Senior Policy Analyst, (202)
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898-6534; or April Breslaw, Chief, Conpliance Section, (202) 898-6609, Division of
Supervi sion and Consumner Protection.

NCUA: Elizabeth A Habring, Program Officer, Ofice of Exam nation and |Insurance
(703) 518-6392; or Ross P. Kendall, Staff Attorney, O fice of the General Counsel
(703) 518-6562

SUPPLEMENTARY | NFORMATI ON
| . Background

The Agenci es have devel oped this final joint guidance to address a service

of fered by insured depository institutions commonly referred to as "bounced-check
protection” or "overdraft protection.” This service is sonetinmes offered to trans-
action account custoners as an alternative to traditional ways of covering over-
drafts (e.g., overdraft lines of credit or |linked accounts).

Wi le both the availability and custoner acceptance of these overdraft protection
servi ces have increased, aspects of the nmarketing, disclosure, and inplenentation
of sone of these programs have raised concerns with the Agencies. In a 2001 |et-
ter, the OCC identified some of these particular concerns. [FN1] In Novenber 2002,
t he Board sought comrent about the operation of overdraft protection prograns.

[ FN2]

FN1 OCC Interpretive Letter 914, Septenber 2001.

FN2 67 FR 72618, Decenber 6, 2002. The Board received approxi mately 350 com
ments; nost were fromindustry representatives describing how the prograns work.

In response to concerns raised about overdraft protection products, the Agencies
publ i shed for comrent proposed |Interagency Gui dance on Overdraft Protection Pro-
grans, 69 FR 31858 (June 7, 2004). [FN3] The proposed gui dance identified the his-
torical and traditional approaches to providing consuners with protection against
account overdrafts, and contrasted these approaches with the nore recent overdraft
protection prograns that are marketed to consunmers. The Agencies also identified
some of the existing and potential concerns surrounding the offering and admi nis-
tration of such overdraft protection programs that have been identified by federa
and state bank regul atory agencies, consumer groups, financial institutions, and
their trade representatives.

FN3 The Ofice of Thrift Supervision joined the Agencies proposing the inter-
agency gui dance.

In response to these concerns, the Agencies provided guidance in three primry
sections: Safety and Soundness Consi derations, Legal Risks, and Best Practices. In
the section on Safety and Soundness Consi derations, the Agencies sought to ensure
that financial institutions offering overdraft protection services adopt adequate
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policies and procedures to address the credit, operational, and other risks asso-
ciated with these services. The Legal Risks section of the proposed gui dance out -
lined several federal consumer conpliance |laws, generally alerted institutions of-
fering overdraft protection services of the need to conply with all applicable
federal and state | aws, and advised institutions to have their overdraft protec-
tion prograns reviewed by |egal counsel to ensure overall conpliance prior to im
pl ementation. Finally, the proposed gui dance set forth best practices that serve
as positive exanples of practices that are currently observed in, or recomrended
by, the industry. Broadly, these best practices address the nmarketi ng and comu-
ni cati ons that acconpany the offering of overdraft protection services, as well as
t he di scl osure, and operation, of program features.

The Agenci es together received over 320 conment letters in response to the pro-
posed gui dance. Comrent |etters were received fromdepository institutions, trade
associ ations, vendors offering overdraft protection products, and other industry
representatives, as well as government officials, consumer and comrunity groups,
and i ndi vi dual consumers.

Il. Overview of Public Comrents

The Agencies received coments that addressed broad aspects of the guidance, as
well as its specific provisions. Many industry commenters, for instance, were con-
cerned about the overall scope of the guidance and whether it would apply to fin-
ancial institutions that do not market overdraft protection programs to consumers
but do cover the occasional overdraft on a case-by-case basis. Comenters al so ad-
dressed the three specific sections of the proposed gui dance.

In regard to the Safety and Soundness section, for exanple, many industry com
ment ers suggested extendi ng the proposed charge-off period from30 days to a

| onger period such as 45 or 60 days, in part because they believed a | onger
charge-of f period would provide consuners with nore time to repay overdrafts and
avoid being reported to credit bureaus as delinquent on their accounts. Conments
were al so received addressing technical reporting and accounting issues.

The Agencies received nunmerous comments regarding the Legal Risks section-
-particularly the Equal Credit Opportunity Act and Truth in Lending Act (TILA)

di scussions. For instance, nmany consuner and consuner group coments stated that
overdraft protection should be considered credit covered by TILA s disclosures and
ot her required protections. Sone of these comments |ikened the product to payday

| endi ng, which is covered by TILA. Many industry commenters argued agai nst the
coverage of overdraft prograns by TILA and Regul ation Z, and argued that the pay-
ment of *9128 overdrafts does not involve credit and finance charges requiring

TI LA di scl osures and protections.

Lastly, many conmenters also offered specific criticismor recomended edits with
respect to particular best practices identified in the proposal. Several industry
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commenters sought general clarification on whether exaniners would treat the best
practices as |aw or rules when exanining institutions offering overdraft protec-
tion services.

I1l. Final Joint Guidance

The final joint guidance incorporates changes made by the Agencies to provide
clarity and address nany commenter concerns. |In particular, |anguage has been ad-
ded to clarify the scope of the guidance. The Safety and Soundness section ex-
pressly states that it applies to all nmethods of covering overdrafts. The intro-
duction to the Best Practices section clarifies that while the Agencies are con-
cerned about pronoted overdraft protection prograns, the best practices may al so
be useful for other nethods of covering overdrafts.

In response to the comments regarding the Safety and Soundness section, the Agen-
ci es have extended the charge-off requirenment to 60 days. [FN4] O her technica
edits have been nade to further clarify reporting and accounting aspects of this
section of the guidance.

FN4 Federal credit unions are required by regulation to establish atime limt,
not to exceed 45 cal endar days, for a nenber to either deposit funds or obtain an
approved loan fromthe credit union to cover each overdraft. 12 CFR 701.21(c)(3).

The di scussion regarding the applicability of TILA has been shortened to nore
closely focus on the relevant, existing regulatory provisions. In the proposed

gui dance, the discussion of TILA and Regulation Z, l|ike the individual discussions
of other laws and regulations (e.g., the Federal Trade Conmi ssion Act), was not
intended to represent a full explication of the scope, terns, and exceptions to
those provisions. Rather, it was intended to highlight that, commonly, fees
charged in connection with overdraft protection prograns and traditional methods
of paying overdrafts fall within an existing regulatory exception to the "finance
charge" definition. Disparate commenters urged the Board to take positions on
various aspects of TILA and Regul ation Z that are unnecessary in light of the ex-
ception addressed and the appropriate scope of the guidance. The revisions to this
section, and the addition of |anguage to the Safety and Soundness section to ad-
dress the credit nature of overdrafts, is not intended as a commentary on the
statute, nor the adoption of any particular commenter point of view As indicated
in the proposal, the existing regulatory exceptions were created for the occasion-
al paynment of overdrafts, and as such could be reevaluated by the Board in the fu-
ture, if necessary. Were the Board to address these issues nore specifically, it
woul d do so separately under its clear authority.

Lastly, in the final joint guidance, the Agencies reaffirmthat the best prac-
tices are practices that have been recommended or inplenented by financial insti-
tutions and others, as well as practices that nay otherw se be required by applic-
able aw. The best practices, or principles within them are enforceable to the
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extent they are required by law. In addition, as nentioned above, the final guid-
ance explicitly states that while the Agencies are particularly concerned about
pronmoted overdraft protection progranms, these practices nay be useful in connec-
tion with other nethods of covering overdrafts. The Agencies have al so revised nu-
mer ous best practices for clarity, in response to particul ar comrenter sugges-
tions.

The text of the final Joint Guidance on Overdraft Protection Progranms follows:
Joi nt Gui dance on Overdraft Protection Prograns

The Ofice of the Conptroller of the Currency (OCC), Board of Governors of the
Federal Reserve System (Board), Federal Deposit |Insurance Corporation (FDIC), and
National Credit Union Administration (NCUA), collectively "the Agencies," are is-
suing this joint guidance concerning a service offered by insured depository in-
stitutions that is comonly referred to as "bounced-check protection" or "over-
draft protection.” This credit service is sonetinmes offered on both consumer and
smal | business transaction accounts as an alternative to traditional ways of cov-
ering overdrafts. This joint guidance is intended to assist insured depository in-
stitutions in the responsible disclosure and adni nistration of overdraft protec-
tion services, particularly those that are marketed to consumers. [FN5]

FN5 Federal credit unions are already subject to certain regulatory requirenents
governing the establishment and mai ntenance of overdraft prograns. 12 CFR
701.21(c)(3). This regulation requires a federal credit union offering an over-
draft programto adopt a witten policy specifying the dollar anpunt of overdrafts

that the credit union will honor (per nenber and overall); the time limts for a
menber to either deposit funds or obtain a |oan to cover an overdraft; and the
anount of the fee and interest rate, if any, that the credit union will charge for

honoring overdrafts. This joint guidance suppl ements but does not change these
regul atory requirenments for federal credit unions.

I nt roduction

To protect agai nst account overdrafts, some consuners obtain an overdraft |ine of
credit, which is subject to the disclosure requirenents of the Truth in Lending
Act (TILA). If a consunmer does not have an overdraft line of credit, the institu-
tion may accommodat e the consumer and pay overdrafts on a discretionary, ad-hoc
basi s. Regardl ess of whether the overdraft is paid, institutions typically have
i nposed a fee when an overdraft occurs, often referred to as a nonsufficient funds
or "NSF" fee. Over the years, this acconmodati on has becone automated by many in-
stitutions. Historically, institutions have not pronoted this acconmodati on. This
approach has not raised significant concerns.

More recently, sone depository institutions have offered "overdraft protection”
programs that, unlike the discretionary accomodation traditionally provided to
those lacking a line of credit or other type of overdraft service (e.g., linked
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accounts), are marketed to consuners essentially as short-termcredit facilities.
These marketed prograns typically provide consuners with an express overdraft "lim
it" that applies to their accounts.

VWile the specific details of overdraft protection prograns vary frominstitution
to institution, and al so vary over time, those currently offered by institutions
i ncorporate sonme or all of the follow ng characteristics:

e Institutions informconsuners that overdraft protection is a feature of their
accounts and pronote the use of the service. Institutions also nay inform con-
sunmers of their aggregate dollar limt under the overdraft protection program

e Coverage is automatic for consumers who neet the institution's criteria (e.g.,
account has been open a certain nunber of days; deposits are made regularly). Typ-
ically, the institution perfornms no credit underwiting.

e Overdrafts generally are paid up to the aggregate Iimt set by the institution
for the specific class of accounts, typically $100 to $500.

e Many program di scl osures state that paynent of an overdraft is discretionary on
the part of the institution, and may disclaimany | egal obligation of the institu-
tion to pay any overdraft.

e The service nay extend to check transactions as well as other transactions,
such as withdrawal s at automated teller nachines (ATMs), transactions using debit
cards, pre-authorized automatic debits froma consunmer's account, tel ephone-initi-
ated *9129 funds transfers, and on-line banking transactions. [FN6]

FN6 Transacti on accounts at credit unions are called share draft accounts. For
pur poses of this joint guidance, the use of the term "check"” includes share
drafts.

« Aflat fee is charged each tine the service is triggered and an overdraft item
is paid. Conmonly, a fee in the same anmobunt woul d be charged even if the overdraft
itemwas not paid. A daily fee also may apply for each day the account renmins
overdrawn.

e Sone institutions offer closed-end | oans to consuners who do not bring their
accounts to a positive balance within a specified tine period. These repaynment
pl ans al |l ow consuners to repay their overdrafts and fees in installnents.

Concer ns

Aspects of the marketing, disclosure, and inplenentation of some overdraft pro-
tection prograns, intended essentially as short-termcredit facilities, are of
concern to the Agencies. For exanple, sone institutions have pronoted this credit
service in a manner that | eads consuners to believe that it is a line of credit by
i nform ng consuners that their account includes an overdraft protection limt of a
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speci fied dollar amount without clearly disclosing the ternms and conditions of the
service, including how fees reduce overdraft protection dollar linmts, and how the
service differs froma line of credit.

In addition, sone institutions have adopted marketing practices that appear to
encour age consumers to overdraw their accounts, such as by inform ng consuners
that the service may be used to take an advance on their next paycheck, thereby
potentially increasing the institutions' credit exposure with little or no anal ys-
is of the consunmer's creditworthiness. These overdraft protection prograns may be
promoted in a manner that |eads consuners to believe that overdrafts will always
be paid when, in reality, the institution reserves the right not to pay sonme over-
drafts. Some institutions may advertise accounts with overdraft protection cover-
age as "free" accounts, and thereby |ead consuners to believe that there are no
fees associated with the account or the overdraft protection program

Furthernore, institutions nmay not clearly disclose that the program my cover in-
stances when consuners overdraw their accounts by nmeans ot her than check, such as
at ATMs and point-of-sale (POS) termnals. Sone institutions nay include overdraft
protection ampunts in the sumthat they disclose as the consunmer's account "bal -
ance" (for exanple, at an ATM wi thout clearly distinguishing the funds that are
avail abl e for withdrawal w thout overdrawi ng the account. Were the institution
knows that the transaction will trigger an overdraft fee, such as at a proprietary
ATM institutions also may not alert the consuner prior to the conpletion of the
transaction to allow the consumer to cancel the transaction before the fee is
triggered.

Institutions should weigh carefully the risks presented by the progranms including
the credit, legal, reputation, safety and soundness, and other risks. Further, in-
stitutions should carefully review their programs to ensure that marketing and
ot her communi cati ons concerning the programs do not nislead consuners to believe
that the programis a traditional line of credit or that paynment of overdrafts is
guar ant eed, do not m sl ead consunmers about their account bal ance or the costs and
scope of the overdraft protection offered, and do not encourage irresponsible con-
sumer financial behavior that potentially may increase risk to the institution

Saf ety and Soundness Consi derati ons

When overdrafts are paid, credit is extended. Overdraft protection progranms may
expose an institution to nore credit risk (e.g., higher delinquencies and | osses)
than overdraft lines of credit and other traditional overdraft protection options
to the extent these prograns | ack individual account underwiting. Al overdrafts,
whet her or not subject to an overdraft protection program are subject to the
saf ety and soundness consi derations contained in this section

Institutions providing overdraft protection programs should adopt witten
policies and procedures adequate to address the credit, operational, and other
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ri sks associated with these types of prograns. Prudent risk nanagenment practices
i nclude the establishment of express account eligibility standards and well -
defined and properly documented dollar limt decision criteria. Institutions also
shoul d nonitor these accounts on an ongoi ng basis and be able to identify con-
sumers who may represent an undue credit risk to the institution. Overdraft pro-
tection prograns should be adnini stered and adjusted, as needed, to ensure that
credit risk remains in line with expectations. This may include, where appropri-
ate, disqualification of a consuner fromfuture overdraft protection. Reports suf-
ficient to enable managenent to identify, neasure, and nanage overdraft vol une,
profitability, and credit performance shoul d be provided to nmanagenment on a regu-
| ar basi s.

Institutions also are expected to incorporate prudent risk managenment practices

related to account repaynent and suspension of overdraft protection services.
These include the establishnment of specific timefranes for when consunmers nust pay
off their overdraft bal ances. For exanple, there should be established procedures
for the suspension of overdraft services when the account holder no | onger neets
the eligibility criteria (such as when the account hol der has decl ared bankruptcy
or defaulted on another | oan at the bank) as well as for when there is a | ack of
repaynent of an overdraft. In addition, overdraft bal ances shoul d generally be
charged off when considered uncollectible, but no later than 60 days fromthe date
first overdrawn. [FN7] In sonme cases, an institution may allow a consuner to cover
an overdraft through an extended repaynent plan when the consumer is unable to
bring the account to a positive balance within the required tinme frames. The ex-
i stence of the repaynent plan, however, would not extend the charge-off determn na-
tion period beyond 60 days (or shorter period if applicable) as nmeasured fromthe
date of the overdraft. Any paynents received after the account is charged off (up
to the anobunt charged of f agai nst allowance) should be reported as a recovery.

FN7 Federal credit unions are required by regulation to establish atime limt,
not to exceed 45 cal endar days, for a nenber to either deposit funds or obtain an
approved loan fromthe credit union to cover each overdraft. 12 CFR 701.21(c)(3).

Some overdrafts are rewitten as | oan obligations in accordance with an institu-
tion's loan policy and supported by a docunented assessnent of that consumer's
ability to repay. In those instances, the charge-off timeframes described in the
Federal Financial Institutions Exam nation Council (FFIEC) Uniform Retail Credit
Classification and Account Managenent Policy would apply. [FN8]

FN8 For federally insured credit unions, charge-off policy for booked loans is
described in NCUA Letter to Credit Unions No. 03-CU-01, "Loan Charge-off Cuid-
ance," dated January 2003.

Wth respect to the reporting of incone and | oss recognition on overdraft protec-
tion prograns, institutions should follow generally accepted accounting principles
(GAAP) and the instructions for the Reports of Condition and Incone (Call Report),
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and NCUA 5300 Call Report. Overdraft bal ances should be reported on *9130 regul at -
ory reports as |loans. Accordingly, overdraft |osses should be charged off agai nst
the all owance for |oan and | ease | osses. The Agenci es expect all institutions to
adopt rigorous | oss estimation processes to ensure that overdraft fee incone is
accurately measured. Such methods may include providing | oss allowances for uncol -
lectible fees or, alternatively, only recognizing that portion of earned fees es-
timated to be collectible. [FN9] The procedures for estimating an adequate all ow
ance shoul d be docunmented in accordance with the Policy Statenent on the Allowance
for Loan and Lease Losses Methodol ogi es and Docunentation for Banks and Savi ngs
Institutions. [FN1O]

FNO Institutions may charge off uncollected overdraft fees against the all owance
for loan and | ease losses if such fees are recorded with overdraft bal ances as
| oans and estimated credit |osses on the fees are provided for in the allowance
for |l oan and | ease | osses.

FN10O | ssued by the Board, FDIC, OCC, and O fice of Thrift Supervision. The NCUA
provi ded simlar guidance to credit unions in Interpretive Ruling and Policy
Statenent 02-3, "Allowance for Loan and Lease Losses Methodol ogi es and Docunent a-
tion for Federally Insured Credit Unions," 67 FR 37445, May 29, 2002.

If an institution advises account hol ders of the avail abl e anbunt of overdraft
protection, for exanple, when accounts are opened or on depositors' account state-
ments or ATMreceipts, the institution should report the avail abl e amount of over-
draft protection with legally binding commitnents for Call Report, and NCUA 5300
Call Report purposes. These avail abl e anpbunts, therefore, should be reported as
"unused commitnents" in regulatory reports.

The Agencies al so expect proper risk-based capital treatnent of outstanding over-
drawn bal ances and unused comm tnments. [FN11l] Overdraft bal ances should be risk-
wei ghted according to the obligor. Under the federal banking agencies' risk-based
capital guidelines, the capital charge on the unused portion of comrtnents gener-
ally is based on an of f-bal ance sheet credit conversion factor and the risk weight
appropriate to the obligor. In general, these guidelines provide that the unused
portion of a commtment is subject to a zero percent credit conversion factor if
the conmmi tnent has an original maturity of one year or |less, or a 50 percent cred-
it conversion factor if the commitment has an original maturity over one year. Un-
der these guidelines, a zero percent conversion factor also applies to the unused
portion of a "retail credit card line" or "related plan” if it is unconditionally
cancel able by the institution in accordance with applicable law. [FN12] The phrase
"related plans” in these guidelines includes overdraft checking plans. The Agen-
cies believe that the overdraft protection progranms discussed in this joint guid-
ance fall within the nmeaning of "related plans" as a type of "overdraft checking
pl an" for the purposes of the federal banking agencies" risk-based capital
gui del i nes. Consequently, overdraft protection progranms that are unconditionally
cancel able by the institution in accordance with applicable | aw would qualify for
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a zero percent credit conversion factor

FN11 Federally insured credit unions should calculate risk-based net worth in
accordance with the rules contained in 12 CFR Part 702.

FN12 See 12 CFR Part 3, Appendix A, Section 3 (b)(5) (OCC); 12 CFR Part 208, Ap-
pendi x A, Section I1l.D.5 (Board); and 12 CFR Part 325, Appendix A, Section Il.D. 5
(FDI C).

Institutions entering into overdraft protection contracts with third-party
vendors nust conduct thorough due diligence reviews prior to signhing a contract.
The interagency gui dance contained in the Novenber 2000 Ri sk Managenent of OQut-
sourced Technol ogy Services outlines the Agencies' expectations for prudent prac-
tices in this area

Legal Risks

Overdraft protection progranms nust conply with all applicable federal |aws and
regul ati ons, sone of which are outlined below State |laws also may be applicable,

i ncluding usury and crimnal laws, and |aws on unfair or deceptive acts or prac-
tices. It is inportant that institutions have their overdraft protection prograns
revi ewed by counsel for conpliance with all applicable laws prior to inplenenta-
tion. Further, although the guidance bel ow outlines federal |aws and regul ati ons
as of the date this joint guidance is published, applicable |laws and regul ati ons
are subject to anendnent. Accordingly, institutions should nonitor applicable | aws
and regulations for revisions and to ensure that their overdraft protection pro-
grans are fully conpliant.

Federal Trade Conmi ssion Act/Advertising Rul es

Section 5 of the Federal Trade Conmi ssion Act (FTC Act) prohibits unfair or de-
ceptive acts or practices. [FN13] The banki ng agencies enforce this section pursu-
ant to their authority in section 8 of the Federal Deposit Insurance Act, 12
U.S.C. 1818. [FN14] An act or practice is unfair if it causes or is likely to
cause substantial injury to consuners that is not reasonably avoi dable by con-
sumers thensel ves and not outwei ghed by countervailing benefits to consuners or to
conpetition. An act or practice is deceptive if, in general, it is a representa-
tion, om ssion, or practice that is likely to mslead a consumer acting reasonably
under the circunstances, and the representation, om ssion, or practice is materi-
al .

FN13 15 U. S. C. 45.

FN14 See OCC Advisory Letter 2002-3 (March 2002); and joint Board and FDI C Cui d-
ance on Unfair or Deceptive Acts or Practices by State-Chartered Banks (March 11,
2004) .
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In addition, the NCUA has pronulgated similar rules that prohibit federally in-
sured credit unions from using adverti senents or other representations that are

i naccurate or msrepresent the services or contracts offered. [FN15] These regul a-
tions are broad enough to prohibit federally insured credit unions from maki ng any
fal se representations to the public regarding their deposit accounts.

FN15 12 CFR 740. 2.

Overdraft protection progranms nmay rai se i ssues under either the FTC Act or, in
connection with federally insured credit unions, the NCUA' s advertising rules, de-
pendi ng upon how the progranms are marketed and inplenented. To avoid engaging in
deceptive, inaccurate, msrepresentative, or unfair practices, institutions should
closely review all aspects of their overdraft protection prograns, especially any
mat eri al s that informconsunmers about the prograns.

Truth in Lendi ng Act

TI LA and Regul ation Z require creditors to give cost disclosures for extensions
of consumer credit. [FN16] TILA and the regulation apply to creditors that regu-
larly extend consunmer credit that is subject to a finance charge or is payable by
written agreenent in nore than four installnents. [FN17]

Under Regul ation Z, fees for paying overdraft itens currently are not considered
finance charges if the institution has not agreed in witing to pay overdrafts.
[ FN18] Even where the institution agrees in witing to pay overdrafts as part of
the deposit account agreenent, fees assessed against a transaction account for
overdraft protection services are finance charges only to the extent the fees ex-
ceed the charges inposed for paying or returning overdrafts on a simlar transac-
tion *9131 account that does not have overdraft protection.

FN16 15 U. S.C. 1601 et seq. TILA is inplenented by Regulation Z, 12 CFR Part
226.

FN17 See 15 U.S.C. 1602(f) and 12 CFR 226.2(a)(17). Institutions should be aware
that whether a witten agreenent exists is a matter of state law. See, e.g., 12
CFR 226. 5.

FN18 See 12 CFR 226.4(c)(3). Traditional lines of credit, which generally are
subject to a witten agreenent, do not fall under this exception.

Sone financial institutions also offer overdraft repaynent |oans to consumers who
are unable to repay their overdrafts and bring their accounts to a positive bal -

ance within a specified tinme period. [FN19] These closed-end loans will trigger
Regul ation Z disclosures, for exanple, if the loan is payable by witten agreenent
in nmore than four installments. Regulation Z will also be triggered where such

cl osed-end | oans are subject to a finance charge. [FN20]
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FN19 For federal credit unions, this tinme period may not exceed 45 cal endar
days. 12 CFR 701.21(c)(3).

FN20 See 12 CFR 226. 4.
Equal Credit Opportunity Act

Under the Equal Credit Opportunity Act (ECOA) and Regul ation B, creditors are
prohi bited fromdiscrimnating against an applicant on a prohibited basis in any
aspect of a credit transaction. [FN21] This prohibition applies to overdraft pro-
tection prograns. Thus, steering or targeting certain consunmers on a prohibited
basis for overdraft protection prograns while offering other consumers overdraft
lines of credit or other nore favorable credit products or overdraft services,
will raise concerns under the ECOA.

FN21 15 U.S.C. 1691 et seq. The ECOA is inplenented by Regul ation B, 12 CFR Part
202. The ECOA prohibits discrimnation on the basis of race, color, religion, na-
tional origin, sex, marital status, age (provided the applicant has the capacity
to contract), the fact that all or part of the applicant's income derives froma
publ i c assistance program and the fact that the applicant has in good faith exer-
ci sed any right under the Consuner Credit Protection Act.

In addition to the general prohibition against discrimnnation, the ECOA and Regu-
lation B contain specific rules concerning procedures and notices for credit deni-
al s and ot her adverse action. Regulation B defines the term "adverse action," and
generally requires a creditor who takes adverse action to send a notice to the
consuner providing, anmong other things, the reasons for the adverse action. [FN22]
Sone actions taken by creditors under overdraft protection prograns m ght consti -
tute adverse action but would not require notice to the consunmer if the credit is
deened to be "incidental credit" as defined in Regulation B. "lIncidental credit"

i ncl udes consumer credit that is not subject to a finance charge, is not payable
by agreenent in nmore than four installnents, and is not nade pursuant to the terns
of a credit card account. [FN23] Overdraft protection prograns that are not
covered by TILA would generally qualify as incidental credit under Regul ation B.

FN22 See 12 CFR 202.2(c) and 9.
FN23 See 12 CFR 202. 3(c).
Truth in Savings Act

Under the Truth in Savings Act (TlISA), deposit account disclosures nust include
the amount of any fee that nay be inposed in connection with the account and the
condi ti ons under which the fee may be inposed. [FN24] In addition, institutions
nmust gi ve advance notice to affected consunmers of any change in a termthat was
required to be disclosed if the change nmay reduce the annual percentage yield or
adversely affect the consuner
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FN24 12 U . S.C. 4301 et seq. TISAis inplenented by Regul ation DD at 12 CFR Part
230 for banks and savings associations, and by NCUA's TISA regulation at 12 CFR
Part 707 for federally insured credit unions.

VWhen overdraft protection services are added to an existing deposit account, ad-
vance notice to the account hol der may be required, for example, if the fee for
the service exceeds the fee for accounts that do not have the service. [FN25] In
addition, TISA prohibits institutions from maki ng any advertisenent, announcenent,
or solicitation relating to a deposit account that is inaccurate or m sleading or
that m srepresents their deposit contracts.

FN25 An advance change in terns notice would not be required if the consuner's
account disclosures stated that their overdraft check may or nay not be paid and
the sane fee woul d apply.

Since these automated and marketed overdraft protection progranms did not exist
when nost of the inplementing regulations were issued, the regul ations may be ree-
val uat ed

El ectroni ¢ Fund Transfer Act

The El ectronic Fund Transfer Act (EFTA) and Regul ation E require an institution
to provide consunmers with account-opening disclosures and to send a periodic
statenment for each nonthly cycle in which an electronic fund transfer (EFT) has
occurred and at |east quarterly if no transfer has occurred. [FN26] If, under an
overdraft protection program a consunmer could overdraw an account by neans of an
ATM wi t hdrawal or POS debit card transaction, both are EFTs subject to EFTA and
Regul ation E. As such, periodic statenents nust be readily understandabl e and ac-
curate regardi ng debits made, current bal ances, and fees charged. Terminal re-
cei pts also nust be readily understandabl e and accurate regardi ng the amount of
the transfer. Moreover, readily understandabl e and accurate statenents and re-
ceipts will help reduce the nunber of alleged errors that the institution nust in-
vestigate under Regulation E, which can be tine-consuning and costly to institu-
tions.

FN26 15 U. S.C. 1693 et seq. The EFTA is inplenented by Regulation E, 12 CFR Part
205.

Best Practices

Cl ear disclosures and explanations to consunmers of the operation, costs, and Iim
itations of an overdraft protection program and appropri ate nmanagenent oversi ght
of the program are fundamental to enabling responsible use of overdraft protec-
tion. Such disclosures and oversight can also nininize potential consuner confu-
sion and conplaints, foster good custoner relations, and reduce credit, legal, and
ot her potential risks to the institution. Institutions that establish overdraft
protection prograns should, as applicable, take into consideration the follow ng
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best practices, many of which have been recommended or inplenented by financia
institutions and others, as well as practices that may ot herw se be required by
applicable Iaw. Wile the Agencies are concerned about pronoted overdraft protec-
tion programs, the best practices may also be useful for other methods of covering
overdrafts. These best practices currently observed in or recommended by the in-
dustry include:

Mar keti ng and Conmuni cati ons Wth Consumers

« Avoi d pronoting poor account nanagenent. Institutions should not market the
programin a manner that encourages routine or intentional overdrafts. Institu-
tions should instead present the programas a custoner service that may cover in-
advertent consumer overdrafts.

e Fairly represent overdraft protection prograns and alternatives. Wen informng
consuners about an overdraft protection program informconsuners generally of

ot her overdraft services and credit products, if any, that are available at the
institution and how the terms, including fees, for these services and products
differ. Identify for consumers the consequences of extensively using the overdraft
protection program

e Train staff to explain program features and other choices. Train custoner ser-
vice or consuner conplaint processing staff to explain their overdraft protection
program s features, costs, and terms, including howto opt out of the service.
Staff also should be able to explain other available overdraft products offered by
the institution and how consuners may qualify for them

e Clearly explain discretionary nature of program |f paynent of an overdraft is
di scretionary, nmeke this clear. Institutions should not represent that the paynent
of overdrafts is guaranteed *9132 or assured if the institution retains discretion
not to pay an overdraft.

e Distinguish overdraft protection services from"free" account features. Insti-
tutions should not prompote "free" accounts and overdraft protection prograns in
the sane advertisement in a manner that suggests the overdraft protection program
is free of charges.

e Clearly disclose programfees. In comruni cati ons about overdraft protection
programs, clearly disclose the dollar anpunt of the fee for each overdraft and any
interest rate or other fees that may apply. For example, rather than nerely stat-
ing that the institution's standard NSF fee will apply, institutions should re-
state the dollar amount of any applicable fee or interest charge.

e« Clarify that fees count against the disclosed overdraft protection dollar Iim
it. Consuners should be alerted that the fees charged for covering overdrafts, as
wel | as the anobunt of the overdraft item wll be subtracted from any overdraft
protection |inmt disclosed.
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e« Denpnstrate when nultiple fees will be charged. If pronoting an overdraft pro-
tection program clearly disclose, where applicable, that nmore than one overdraft
fee may be charged agai nst the account per day, depending on the nunmber of checks
presented on, and other withdrawals made from the consuner's account.

e Explain inmpact of transaction clearing policies. Clearly explain to consuners
that transactions may not be processed in the order in which they occurred, and
that the order in which transactions are received by the institution and processed
can affect the total ampunt of overdraft fees incurred by the consuner.

e Illustrate the type of transactions covered. Clearly disclose that overdraft
fees may be inposed on transactions such as ATM wi thdrawal s, debit card transac-
tions, preauthorized autonatic debits, telephone-initiated transfers or other
el ectronic transfers, if applicable, to avoid inplying that check transactions are
the only transacti ons covered.

Program Features and Operation

e Provide election or opt-out of service. Obtain affirmative consent of consumners
to receive overdraft protection. Alternatively, where overdraft protection is
automatically provided, permt consumers to "opt out" of the overdraft program and
provi de a clear consumer disclosure of this option.

« Alert consuners before a transaction triggers any fees. When consuners attenpt
to withdraw or transfer funds made avail abl e through an overdraft protection pro-
gram provide a specific consunmer notice, where feasible, that conpleting the
wi t hdrawal may trigger the overdraft fees (for exanple, it presently may be feas-
ible at a branch teller window). This notice should be presented in a nmanner that
permts consuners to cancel the attenpted withdrawal or transfer after receiving
the notice. If this is not feasible, then post notices (e.g., on proprietary ATM)
expl ai ning that transactions nmay be approved that overdraw the account and fees
may be incurred. Institutions should consider maki ng access to the overdraft pro-
tection program unavail abl e through neans other than check transactions, if feas-
i ble.

e Prominently distinguish balances fromoverdraft protection funds availability.
VWhen di sclosing a single balance for an account by any nmeans, institutions should
not include overdraft protection funds in that account balance. The discl osure
shoul d i nstead represent the consuner's own funds avail able wi thout the overdraft
protection funds included. |If nore than one bal ance is provided, separately (and
prom nently) identify the bal ance without the inclusion of overdraft protection.

e Promptly notify consuners of overdraft protection program usage each tinme used
Pronptly notify consumers when overdraft protection has been accessed, for ex-
anple, by sending a notice to consuners the day the overdraft protection program
has been accessed. The notification should identify the date of the transaction,
the type of transaction, the overdraft anount, the fee associated with the over-
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draft, the anpunt necessary to return the account to a positive bal ance, the
amount of tinme consumers have to return their accounts to a positive bal ance, and
t he consequences of not returning the account to a positive balance within the
given timeframe. Notify consuners if the institution termnminates or suspends the
consumer's access to the service, for exanple, if the consuner is no longer in
good standi ng.

e Consider daily limts on the consuner's costs. Consider inposing a cap on con-
sumers' potential daily costs fromthe overdraft program For exanple, consider

limting daily costs fromthe program by providing a nunerical limt on the total
overdraft transactions that will be subject to a fee per day or by providing a
dollar Iimt on the total fees that will be inposed per day.

e Monitor overdraft protection program usage. Monitor excessive consunmer usage,
which may indicate a need for alternative credit arrangenments or other services,
and i nform consuners of these avail abl e options.

e Fairly report program usage. Institutions should not report negative infornma-
tion to consumer reporting agenci es when the overdrafts are paid under the terns
of overdraft protection prograns that have been prompted by the institutions.

Thi s concludes the text of the final Joint Guidance on Overdraft Protection Pro-
grams.

Dat ed: February 15, 2005.
Julie L. WIIlians,
Acting Conptroller of the Currency.

By order of the Board of Governors of the Federal Reserve System February 17,
2005.

Robert deV. Frierson,

Deputy Secretary of the Board.

Dat ed at Washington, DC, the 16th day of February, 2005.

By order of the Federal Deposit I|nsurance Corporation.

Robert E. Fel dman,

Executive Secretary.

By the National Credit Union Administration Board on February 17, 2005.

Mary F. Rupp,
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Secretary of the Board.

[FR Doc. 05-3499 Filed 2-23-05; 8:45 anm

Bl LLI NG CODE 4810-33-P; 6210-01-P; 6714-01-P; 7535-01-P
70 FR 9127-01, 2005 W 420970 (F.R)

END OF DOCUMENT

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.





